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EDITORIAL WELCOME

THIS INAUGURAL EDITION of the Gender Policy Journal, the successor of the Women’s Policy 

Journal, originally founded in 2001, is an affirmation of our editorial team’s approach to 

gender policy. It is intended as a statement of recognition that the discourse on gender 

policy in institutionalized spaces, like the John F. Kennedy School of Government at Har-

vard University (HKS), has lagged behind that of progressive gender advocates. Gender 

policy today must look beyond the binary of gender identity to not just acknowledge but 

actively uplift the experiences and voices of those most vulnerable to gender-based op-

pression. Our new mission statement centers systemic gender-based oppression, includ-

ing patriarchy and white supremacy, and the need to interrogate gender’s intersections 

with other marginalized identities, including but not limited to race, sexual orientation, 

class, caste, and disability. 

 

For this edition, our editorial team came together to map areas of gender policy and 

dimensions of identity that we feel are important to interrogate. The themes that resulted 

from that process include (1) reproductive, sexual, and mental health; (2) incarceration 

and state violence; and (3) differential values of labor. Some of these themes are under-

covered in gender policy more broadly—while others are discussed prominently but often 

from the perspectives of wealthy, White, and cisgender women. It is important to us, in 

service of our new mission, to include a range of perspectives and narratives that are not 

typically highlighted in gender policy discussions. 

 

We are excited to share this journal with our readers and are grateful for the dedicated 

work of the featured authors and the editorial team. We hope to set a precedent for future 

editions of the journal and for gender policy discourse at HKS—to center marginalized 

voices and think critically about how gender policy can continue to evolve and interrogate 

itself, with the aim of uplifting the experiences of those most vulnerable to oppression. 

 

Thank you, 

Leslie Grueber & Merrit Stüven 

Editors-in-Chief, Gender Policy Journal 
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EMBRYO DONATION:
 PROSPECTIVE PARENTHOOD, FETAL PERSONHOOD, AND THE 

REPRODUCTIVE JUSTICE FRAMEWORK

Nina Haug

Nina Haug is a third-year law student at NYU School of Law who is ded-
icated to reproductive justice in both her career and her personal life. 
Originally from South Louisiana, Nina is committed to working toward 
the right to reproductive autonomy and access to care throughout the 
South. She currently lives in Brooklyn with her pets, where she enjoys 
baking and listening to audiobooks. 

INTRODUCTION 

ASSISTED REPRODUCTIVE TECHNOLOGY 

(ART) has become a common part of modern 

American life. A third of American adults have ei-

ther undergone some form of fertility treatment or 

know someone who has.1 While few Americans bat 

an eye at the idea of a child born as a result of sperm 

donations or in vitro fertilization (IVF), the idea of 

a child born as a result of an embryo donation is still 

unusual to many Americans.2 Children born as a re-

sult of embryo donations have no genetic ties to the 

person who gives birth to them, but typically that 

person (and their partner or spouse, if applicable) 

intends to parent the child. The number of children 

born as a result of embryo donations is increasing.3 

Between 2007 and 2016, the number of ART cy-

cles performed using donated embryos more than 

doubled.4 Similarly, the number of live births re-

sulting from embryo donations more than doubled 

from 2004 to 2014.5 In spite of this trend, few states 

have laws that regulate embryo donations; fewer 

still have laws that permit any flexibility in estab-

lishing a relationship between donors, prospective 

parents, and potential children. Many states use 

the broad language of the Uniform Parentage Act,6 

which simply states that “a donor is not a parent 

of a child conceived by means of assisted reproduc-

tion.”7 The state statutes that do exist often reflect 

their origins in the anti-abortion movement by us-

ing the language of embryo “adoption,”8,9,10 lending 

personhood to the embryo. They restrict embryo 

recipients to married couples11 or use the language 

of “husband and wife,”12 and these states have de-

fault provisions stating that donors give up all pa-

rental rights13,14,15,16 and disallow negotiations or 

contracts between donors and recipients. The most 

restrictive state statute is in Louisiana, which con-

fers juridical personhood onto embryos, severely 

limiting the choices that people who have created 

an embryo through IVF can make about what to 

do with that embryo.17 In each of these states, the 

anti-reproductive justice movement has been years 

and in some cases decades ahead of state legislatures. 

They have used embryo donation laws to promote 

fetal personhood and an anti-abortion view of con-

ception, pregnancy, and fetal life.  

States that care about reproductive justice need 

to take a proactive, not a reactive approach to em-

bryo donation laws. Rather than wait to address 

the issue of embryo donation through a patchwork 

of caselaw and judicial decisions, they must pass 

statutes that establish a holistic, reproductive jus-

tice-oriented framework governing embryo dona-

tion. The ideal statute should center reproductive 

autonomy, balancing the interests of donors and 
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the wishes of prospective parents, with the best in-

terests of any children born as a result of the em-

bryo donations.  

Part I of this article will cover the background 

of embryo donations, briefly explaining how excess 

embryos come to exist and the different options 

people have for the disposition of excess embryos. 

This section will also look into the Christian under-

pinnings of the embryo donation movement and 

how it continues to influence clinics, agencies, and 

lawmakers to this day.  

Part II will explore current laws governing em-

bryo donations, comparing their passage over time. 

While all of these laws are in “red” states, or states 

that tend to be conservative and oppose abortion 

access, some of them are more respectful of the re-

productive autonomy of donors and recipients with 

respect to embryo donation. I hypothesize that as 

embryo donation has become distanced from its 

Christian roots and been seen more as a form of 

ART, laws that have been passed have conformed 

more with ART norms rather than the Christian 

religious norms of the earlier laws.  

Part III of this article examines the American Bar 

Association’s 2019 Model Act Governing Assisted 

Reproductive Technology, which contains only a 

sparse section governing embryo donation. The ar-

ticle then considers whether these proposals truly 

address the issues raised by the current laws on em-

bryo donation or instead exacerbate the uncertain-

ties of the existing piecemeal state laws. 

Finally, in part IV, I propose model law gov-

erning embryo donations. I suggest that, while 

embryo donation should in no way convey person-

hood onto the embryos, these donations do sit on 

a spectrum between traditional gamete donations 

and adoptions. Laws governing embryo donations 

should borrow from laws governing both tradition-

al gamete donations and open adoptions to allow 

more flexibility for embryo donors and recipients 

to negotiate for the parties’ wishes in a way that will 

be legally enforceable.  

I. BACKGROUND 

MEDICAL INFORMATION 

In the second half of the 20th century, scientific 

advancements expanded the options for concep-

tion available to prospective parents.18 One of the 

most significant advancements was IVF, in which 

multiple eggs are harvested and fertilized outside of 

the body to create embryos (sometimes also called 

“pre-embryos” at this stage). These embryos can 

be implanted in a prepared uterus or cryogenically 

frozen for later use.19 IVF is now the most prevalent 

form of ART, which the Center for Disease Con-

trol and Prevention defines as any fertility treat-

ment where eggs or embryos are handled in a lab 

(a definition that excludes sperm donation).20 IVF 

allows prospective parents additional control over 

conception and childbirth. Prospective parents are 

able to test the embryos for genetic conditions or 

diseases, to undergo necessary health procedures 

such as chemotherapy without sacrificing the po-

tential to become a parent, or to choose when to 

become pregnant. LBGTQ+ people, people who 

are otherwise unable to conceive without assis-

tance, and single people are able to have children 

through IVF. However, IVF can also produce ex-

cess embryos. Due to the risk that some IVF cycles 

might not be successful and the high cost of mul-

tiple IVF cycles,21 clinics often fertilize far more 

embryos than a prospective parent would ever 

transfer to their uterus.22,23,24 In addition, early IVF 

techniques often called for the transfer of multiple 

embryos to a prospective parent’s uterus, which 

led to increased rates of multifetal pregnancies, 

preterm birth, and the use of selective reduction.25 

However, recent technological advances have led 

to increased IVF success rates with fewer embryos 

transferred.26 These technological advances, with-

out a change in the number of harvested eggs and 

fertilized embryos, has led to a growing number of 

unused embryos.27,28 The possessors of these em-
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bryos have options: freeze and store the embryos 

for as long as the clinics will allow—theoretically, 

many clinics will allow indefinite storage, at a cost 

averaging $500 to $1,000 per year29; destroy the 

embryos; donate them for research (in most but not 

all states); or transfer possession of the frozen em-

bryos to other prospective parents as an “embryo 

donation.”30 People choose different options for the 

disposition of excess embryos based on religious, 

moral, emotional, and financial factors. Howev-

er, embryo donation received significant financial 

and structural support from anti-abortion politi-

cians and religious communities in the early 2000s, 

contributing to the passage of state laws governing 

“embryo adoption.”  

CHRISTIANITY AND EMBRYO “ADOPTION” 

The embryo “adoption” movement was heavily 

promoted in the 2000s by the Christian anti-abor-

tion movement, which believes that life begins at 

conception and that embryos are persons.31,32,33 It 

rose in popularity due to religious objections to 

destroying embryos, donating them to research, or 

letting the embryos remain in storage indefinitely.34 

President George W. Bush, a staunchly anti-abor-

tion politician, allocated one million dollars per 

year in US Department of Health and Human Ser-

vices (HHS) grants to promote “embryo adoption” 

in 200235,36; in 2006, he vetoed a bill to expand stem 

cell research and promoted embryo “adoption” 

once again, saying that embryo donation is “life-af-

firming” and “[e]very embryo is unique and genet-

ically complete, like every other human being.”37 

These quotes show the clear connection between 

the language of “embryo adoption” and the move-

ment for “fetal personhood,” which argues that fe-

tuses—and embryos—are full persons with equal 

rights to life. Carried to its logical conclusion, this 

movement would mean that no pregnant person 

has a right to an abortion under any circumstanc-

es; that any person who has a miscarriage could be 

prosecuted if they put the fetus “at risk of harm,” a 

standard that is already being applied to marginal-

ized pregnant people with devastating consequenc-

es38; that a third party who causes harm to a fetus 

could be prosecuted not under specific fetal endan-

germent or fetal homicide laws but under general 

homicide laws that carry prison sentences of life 

without parole and even capital punishment; and 

that any fertility clinic could be liable not just for 

property damage but for criminal charges if tech-

nological malfunctions lead to the loss of embry-

os.39 This conferral of personhood onto an embryo 

has far-reaching implications and is clearly part of 

the anti-abortion movement. The terminology of 

“adoption” poses the threat of additional screenings 

or interactions with the state through the family 

regulatory system.40 Classifying embryos as persons 

and embryo donation as a form of adoption could 

subject prospective parents to potentially intrusive 

state interventions.  

That said, some donors and prospective parents 

prefer the term “embryo adoption.” Donors might 

prefer it as a way to imply the possibility of an on-

going relationship between the donors and any 

potential children.41 Some donors or prospective 

parents might prefer it as a result of religious be-

liefs about when life begins.42 Others may not have 

specific religious beliefs but simply find the term 

“donor” to be impersonal. 

Fertility practitioners have expressed ethical 

quandaries about the growing number of excess 

cryopreserved embryos.43 While reproductive 

health practitioners reject the anti-abortion “per-

sonhood” framework, they do acknowledge the 

potentiality of the embryos to become persons44—a 

potentiality that courts have likewise acknowledged 

in recent years.45 Some clinicians, recognizing the 

number of excess embryos that remain in storage 

or are destroyed due to changing IVF practices, 

have worked to promote embryo donation.46 These 

doctors’ embryo donation programs often work to 

expand embryo donation beyond the Christian an-

ti-abortion communities, but they still exist within 

the context of federal funding programs and state 

laws enacted largely as part of a conservative move-

ment.47
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Beyond the semantics of “adoption” versus “do-

nation” and the underlying meaning they convey, 

the religious history of embryo donation continues 

to play an important role. Embryo donors are able 

to place conditions on their donations, often se-

lecting prospective parents based on specific traits 

in an attempt to find a “good fit.”48 Embryo do-

nors who work with Christian “embryo adoption 

agencies” are able to restrict their adoptions based 

on discriminatory factors like sexuality, religion, 

marital status, or race.49 Some fertility clinics that 

receive federal funding facilitate embryo donations 

and likewise allow donors to place conditions on 

recipients as a way to encourage donations.50,51 

These clinics and agencies tend to encourage dona-

tions by allowing donor preferences, which leads to 

increased discrimination. There are no statutes or 

case laws limiting the ability of embryo donation 

agencies or clinics to permit discriminatory dona-

tions. Instead, most state statutes—like the federal 

government policies on embryo donation—seem 

to have emerged from the context of Christian an-

ti-abortion promotion of “embryo adoption.”  

II. STATE LAWS GOVERNING EMBRYO 
DONATION  

Few states have passed laws governing embryo do-

nation. Although embryo donations are treated as 

property transactions, courts have recognized em-

bryos as “occupy[ing] an interim category that en-

titles them to special respect because of their poten-

tial for human life.”52 All of the state laws that exist 

focus on this potential for human life, governing 

the future parental rights of donors and recipients 

with respect to children born as a result of embryo 

donations. In addition, some embryo donation laws 

explicitly or implicitly limit who can receive embryo 

donations, whether excess embryos can be donated 

to research or only to other prospective parents, 

and whether excess embryos can be destroyed. All 

of the states that have passed laws governing em-

bryo donation are states that also limit rights and 

access to abortion.53 In fact, every one of them will 

ban abortion if Roe v. Wade is overturned.54 The 

existing embryo donation laws primarily reflect a 

conservative anti-abortion, pro-fetal personhood 

movement rather than a true reproductive justice 

movement that prioritizes the interests of embryo 

donors, recipients, and any children who may be 

born as a result of the donations. Embryo donation 

laws that have been passed recently, with the back-

ground of an increasing number of children being 

born as a result of embryo donations, reflect those 

interests more fully than laws passed earlier.  

The earliest—and most restrictive—law gov-

erning embryo donation is Louisiana’s embryon-

ic personhood statute, which first and foremost 

conveys juridical personhood onto embryos prior 

to implantation into the uterus.55 The statute fur-

ther forbids the destruction of embryos, including 

cryopreserved embryos,56 or the use of embryos in 

research.57 Finally, the Louisiana statute states that 

“[a]n in vitro fertilized human ovum is a juridical 

person which cannot be owned by the in vitro pa-

tients,” rejecting the property framework of em-

bryo possession.58 Instead, the Louisiana statute es-

tablishes “parental rights for in utero implantation,” 

which can be renounced through a notarized doc-

ument.59 In that event, the embryos automatical-

ly become available for “adoptive implantation in 

accordance with written procedures of the facility 

where [the embryos are] housed or stored.”60 The 

donors can “renounce their parental rights in favor 

of another married couple, but only if the other 

couple is willing and able to receive” the donated 

embryo.61 The donation is completed through a 

“notarial act of adoption and birth.”62 Notably, the 

statute only permits parental rights to an embryo to 

be renounced in favor of another married couple, 

which, when the statute was passed, would nec-

essarily have been a heterosexual married couple. 

This statute promotes a Christian view of life be-

ginning at conception, where the embryo is legally 

enshrined as a juridical person requiring an adop-

tion by a heterosexual married couple. The Louisi-

ana law was passed in 1986, before IVF was partic-

ularly common and certainly before excess embryos 

were a common phenomenon. It was drafted and 

promoted by a law student at the Catholic Loyola 

University School of Law,63 who continued to de-
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fend the law as protecting embryos from “great 

atrocities [that] have been committed in this cen-

tury upon human persons with rights” “[u]nder the 

guise of medical research.”64

Other state laws are less pronounced in their an-

ti-reproductive justice rhetoric but still rely on the 

language of adoption and on heterosexual norms. 

For example, Oklahoma refers to donors and re-

cipients as “husband and wife” throughout its em-

bryo donation statute; it also requires execution 

of a written agreement by a judge of a court that 

has adoption jurisdiction, which indicates that the 

interaction is in some way categorized as an adop-

tion.65 The execution of such a written agreement 

transfers all legal parental rights and obligations for 

any children born as a result of the embryo dona-

tion from the donors to the recipients, without any 

provisions for negotiations or contracts between 

the parties.66  

Likewise, Georgia’s embryo donation law cate-

gorizes embryo donations as “adoptions”—it does so 

more explicitly, with the article on embryo dona-

tions included in the chapter of the Georgia Code 

on adoption proceedings.67 However, in spite of 

this official designation as an “adoption” law, Geor-

gia’s embryo donation law, passed in 2009, makes 

significant progress toward a reproductive justice 

model.68 It allows the donor and the recipient to 

enter into a written contract prior to the implan-

tation of the embryos relinquishing future parental 

rights and responsibilities; if donors and recipients 

do not enter into such an agreement, then recipi-

ents can file for a petition for adoption or parent-

age following the birth of a child as a result of an 

embryo donation, at which point a donor’s paren-

tal rights and responsibilities will be terminated.69 

The statutory provisions for a written contract and 

the permissive language, which provides for either 

anonymous or non-anonymous donations, might 

allow donors and recipients to negotiate relation-

ships of their own choosing that could then be le-

gally enforceable. This would be more similar to an 

open adoption than a traditional gamete donation. 

At a minimum, the statutory allowance for donors 

and recipients to choose anonymous or non-anon-

ymous donations and to choose whether to termi-

nate donor parental rights and obligations prior to 

or following the birth of any children allows for 

greater reproductive autonomy.  

Tennessee’s embryo donation law, passed only 

a few years after Georgia’s, similarly provides the 

option for donors to relinquish parental rights 

and responsibilities to recipients prior to implan-

tation through a written contract; it also provides 

the option of anonymity or non-anonymity.70 It 

explicitly allows for donors to transfer their legal 

rights to a clinic, rather than directly to recipients, 

who can then transfer rights to recipients in the 

future.71 This reflects the rise in embryo donation 

clinics during the 2000s. The statute’s provision 

for a written contract creates a number of default 

rules and presumptions, including that the donors 

have no rights or responsibilities for any children 

born as a result of the embryo donation.72 While 

the statute does not explicitly state that the parties 

can contract around those default rules in the writ-

ten agreement, the fact that the default rules are not 

simply provided by law implies the possibility for 

contracting for more open relationships between 

donors and recipients. The stated legislative intent 

is “to promote the interests of children who may be 

born as a result of donated embryo transfer” so that 

no adoption or parentage action “shall be required 

to create parentage in recipient intended parent.”73 

This prioritizes the interests of recipients, but it 

does not eliminate the possibility of a legally en-

forceable contract with more flexibility between 

donors and recipients.  

Embryo donation in Florida is governed by an 

interesting amalgamation of an early gamete dona-

tion law from the 1990s and a later adoption law 

from the 2010s. The first law provides that “the 

donor of any egg, sperm, or pre-embryo, other 

than the commissioning couple or a father who 

has executed a pre-planned adoption agreement 

. . . shall relinquish all maternal or paternal rights 

and obligations with respect to the donation or the 

resulting children.” The second law, which embryo 
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donation clinics and agencies within Florida apply 

to embryo donation proceedings,74,75 provides an 

option of a pre-planned adoption agreement.76 In 

this case, the donor’s parental rights and respon-

sibilities are automatically revoked unless there is 

a pre-planned written agreement to the contrary; 

any pre-planned adoption agreements would go 

into effect 48 hours after the birth of any children 

born as a result of an embryo donation.77 While the 

default rules established in the donation law assume 

that parental rights and obligations will rest with 

the recipients of the embryo, the pre-planned adop-

tion agreement gives the flexibility to deviate from 

those default rules. It allows donors and recipients 

the reproductive autonomy to shape the relation-

ship they want between the donors, recipients, and 

any children that may be born as a result of the em-

bryo donations. In addition, since the pre-planned 

adoption agreement does not go into effect until 

after any children are born, it allows this repro-

ductive autonomy without conveying personhood 

onto the embryos. While Florida’s statutory regime 

is fragmented, it is well-aligned with reproductive 

justice norms.  

With the exception of Florida’s cobbled-togeth-

er embryo donation regime, current state laws gov-

erning embryo donations are largely contrary to 

reproductive justice goals. They label embryo do-

nation as “adoption,” connoting personhood. They 

indicate that recipients must be heterosexual mar-

ried couples. Louisiana even limits what individu-

als can do with excess embryos. Reproductive jus-

tice-minded states must therefore look elsewhere 

for models of statutory regimes.  

III. THE ABA MODEL ACT GOVERNING 
ASSISTED REPRODUCTION 

The American Bar Association (ABA) released a 

Model Act Governing Assisted Reproduction in 

2019,78 replacing the previous 2008 ABA Model Act 

Governing Assisted Reproductive Technology,79 

which did not include any guidelines for embryo 

donations. Both of the model acts did include short 

sections stating that donors (gamete and embryo 

donors) are not the parents of children conceived 

via assisted reproduction.80,81 The 2019 Model Act 

expanded on the parental status of donors, saying 

that a donor and an intended parent can enter into 

a written agreement stating that “the Donor . . . has 

no property, parental, or other rights, responsibil-

ities and claims with respect to any . . . Embryos . . 

. and any Child born as a result of the gamete do-

nation”; “any Embryos . . . shall be the sole property 

and responsibility of the Intended Parent(s), subject 

to the terms of the Donor Agreement;” and that 

“the Donor is not a Parent of any Child conceived 

through Assisted Reproduction using the Donor’s 

gamete(s), and the Intended Parent(s) shall be the 

Child’s Parent(s) with all the rights and responsi-

bilities resulting therefrom.”82 This conforms with 

most of the state laws examined above, which state 

that the embryo donation leads to the transfer from 

the donor to the recipient all property rights and 

responsibilities for the embryo and parental rights 

and responsibilities for any resulting children.83 

However, as in many of those laws, the model act 

intends to protect donors from potential child sup-

port claims and to protect against potential custo-

dy or visitation claims from donors than it does to 

provide for the potential for ongoing relationships 

between donors and children born as a result of em-

bryo donations. While many donors and recipients 

will not wish to have an ongoing relationship, the 

reproductive justice framework should ensure the 

possibility to create an agreement that allows for an 

ongoing relationship. Modern views of adoption 

understand that it’s important to allow adoptees the 

possibility for an open adoption and the potential 

to remain connected to their birth families and cul-

tures84,85; to a certain extent, the same may be true 

of children born through embryo donations. While 

the ABA Model Act does avoid the pitfalls of the 

state laws detailed above—describing embryo dona-

tion as “adoption” or discriminating against single 

or LGBTQ+ prospective parents—it does not fully 

subscribe to a reproductive justice model to govern 

embryo donations. 
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IV. A REPRODUCTIVE JUSTICE        

MODEL FOR EMBRYO DONATION 

We have now looked at state statutes governing 

embryo donations, many of which emerged from 

a Christian ethos of fetal personhood; we have 

also looked at the 2019 ABA Model Act that is 

largely responding to these laws. None of these 

were designed with reproductive justice as their 

core. What, then, would a state statutory regime 

governing embryo donation built around a re-

productive justice framework look like? First, we 

have to remember the key tenets of reproductive 

justice: (1) reproductive bodily autonomy; (2) the 

right to choose whether to have or not have chil-

dren; and (3) the right to raise those children that 

we have in safe and sustainable communities.86 

Second, we need to ask whose rights are at issue 

in laws governing embryo donations. The key 

stakeholders here are the recipients, the donors, 

and the potential children who may be born as a 

result of the embryo donation. Finally, we have to 

ask whether it is possible to balance those rights 

among those stakeholders and if not, whose rights 

predominate.  

States seem to have prioritized the autonomy 

of recipients, their choice to have children, and 

their ability to raise any children born as a result of 

embryo donations in the exact same manner that 

they would raise children born from “traditional” 

biological conception. For recipients, one of the 

benefits of embryo donation may be the ability to 

have a gestational child that they nurture not only 

throughout that child’s life but also throughout the 

pregnancy preceding the birth of the child. The 

thought of sharing the child with another parent 

or set of parents may be contrary to the recipi-

ents’ parental wishes. An “open” embryo donation 

should not be default law; the written contract 

governing parental rights and obligations, custo-

dy, and visitation should be something donors and 

recipients are statutorily required to negotiate and 

sign. While donors giving up parental rights and 

obligations in favor of recipients may remain the 

default, the option to negotiate should be included 

in the law.  

At the same time, states seem to have assumed 

that donors will wish to terminate all parental 

rights and obligations. They assume that donors do 

not wish to have the emotional contact with bio-

logical children or risk having to pay some form of 

child support payments; in this, states may be en-

tirely correct in their assumptions. If donors’ iden-

tities were disclosed against their will, or if they 

were not allowed to terminate their parental rights 

and obligations, donors’ reproductive autonomy 

would be violated. In the age of rapid DNA testing 

and commercial databases, though, the ability to re-

main completely anonymous is a fleeting possibili-

ty. Given that reality, more donors might prioritize 

the potential to maintain a relationship with any 

children born as a result of embryo donations on 

their own terms, rather than through a commercial 

DNA database at a random point in time.  

From the perspective of a child born as a result 

of an embryo donation, the potential to maintain a 

connection to their donors can be important. The 

trend toward open adoptions in the adoption con-

text has been driven by the belief that it is better 

for the children involved to maintain some contact 

with their birth parents.87 Children born of em-

bryo donations might likewise benefit from ongo-

ing connections to their donors, with whom they 

likewise share a biological tie. From a reproductive 

justice perspective, then, the ability to negotiate for 

a possible open, ongoing relationship with any chil-

dren born as result of embryo donations seems like 

a crucial component to include in a law governing 

embryo adoption.  

An ideal embryo donation law, from a repro-

ductive justice standpoint, would not coerce do-

nors to donate by restricting their choices of what 

to do with excess embryos; it would allow them to 

choose whether to use their embryos, store them, 

destroy them, donate them to research, or donate 

them to prospective parents. If they did choose to 

donate their embryos to other prospective parents, 
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an ideal embryo donation law would continue to 

treat embryo donation as a property transaction, 

without conveying personhood to the embryos. It 

would be written in a way that respected the dig-

nity of the donors, the recipients, and any beliefs 

they may hold. It would require a signed writ-

ten contract between the donors and recipients, 

which would be legally binding and enforceable 

as long as it conformed with contract norms. The 

statute would contain a default presumption that 

the transfer of frozen embryos also transferred all 

rights and responsibilities for those embryos to 

the recipients, and it would include a presump-

tion that the gestational carrier of a child born as 

a result of an embryo donation is the legal parent 

of that child, with all the rights, obligations, and 

responsibilities associated.88 Likewise, the gesta-

tional carrier’s spouse would be presumed to be 

the legal parent of the child. However, the re-

quired written contract between the donors and 

recipients would allow the parties to negotiate for 

a more open relationship among the parties. This 

could include clearly delineated rights like visita-

tion or more nuanced rights like notification if 

a child is born. This could be modelled on open 

adoption agreements.  

The potential downside to this proposed stat-

ute is the possibility of increased legal costs for 

donors and recipients who do choose to negotiate 

and draft detailed written agreements providing 

for visitation rights. However, those legal costs 

will still be substantially lower than the costs of 

a potential lawsuit over custody or visitation. For 

donors and recipients who choose to use the de-

fault provisions, the costs should not increase.  

An ideal embryo donation law would also cre-

ate a provision requiring all fertility clinics that 

perform IVF and cryopreserve embryos to allow 

donations to be performed through their clinics. 

This provision could allow for complete anonym-

ity on the part of donors who do wish to remain 

entirely anonymous (although they cannot, of 

course, prevent future DNA testing). In addition, 

the proposed law could and should regulate clin-

ics and “embryo adoption agencies” to prevent 

discrimination based on the prospective parents’ 

marital status, sexuality, or religion.  

This proposed statute bridges the gap between 

traditional gamete donation laws and traditional 

adoption laws. It attempts to balance the rights of 

donors and recipients while bearing in mind the 

interests of children who may be born through 

the embryo donation. It also attempts to respect 

the reproductive autonomy of all parties, while re-

specting their right to have or not have children. 

It allows them to raise those children in safe and 

sustainable communities, while encouraging the 

possible creation of a community of donors and 

recipients themselves.  

CONCLUSION 

Embryo donations still make up only a small 

percentage of the assisted reproductive technology 

(ART) procedures performed in the United States 

each year, and children born as a result of embryo 

donations make up an even smaller percentage of 

children born in the United States. The number 

of ART cycles performed with donated embryos 

is increasing steadily, as is the number of children 

born as a result of embryo donations. Rather than 

respond as legal issues arise over the donation of 

cryopreserved embryos or the custody of children 

born as a result of those donations, states should 

enact laws proactively. Specifically, states should 

enact laws that preserve reproductive autonomy 

of donors and recipients while promoting the best 

interests of children born as a result of embryo do-

nations. Lawmakers who care about reproductive 

justice have spent the last several decades on the 

defensive. Embryo donation laws are an opening 

for those who care about reproductive justice. 

They give legislators the chance to take proactive 

measures to uphold compassionate opportunities 

for parenthood without enabling the fetal person-

hood movement. State lawmakers who care about 

avoiding fetal personhood laws, who care about 

reproductive autonomy, who care about the abil-

ity of people to become parents through assisted 

reproductive technology, must take affirmative 
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steps to enact embryo donation laws that fit into a 

reproductive justice framework. This article pro-

vides guidance for a reproductive justice-oriented 

embryo donation law. 
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AMERICAN SOCIETY WAS NOT built for birth-

ing people to thrive—or at times even to survive. 

The United States lacks paid parental leave and 

universal childcare policies and has the highest 

rate of maternal mortality among all industrialized 

countries. There are stark racial disparities in the 

maternal mortality rate in the United States: Black 

mothers die at over three times the rate of White 

mothers.1,2 Ensuring consistent prenatal, delivery, 

and postpartum health insurance coverage for 

birthing persons is a critical step in tackling severe 

rates of maternal mortality. As federal legislation 

expanding health insurance coverage to low-in-

come birthing people has stalled, individual states 

can and should utilize state plan amendments to 

extend these benefits in order to address these dis-

parities.

While maternal mortality—and specifically 

Black maternal mortality—has garnered increas-

ing media attention in recent years, championed 

by activists, academics, and even the vice presi-

dent, concrete action to support birthing people 

has been inadequate to address this crisis. The 

absence of tangible change on this matter is not 

due to lack of options, especially when it comes to 

ensuring that vulnerable populations have consis-

tent access to health insurance for the year after 

birth. While access to health insurance does not 

guarantee access to care, uninsured individuals are 

generally less likely to obtain preventive care ser-

vices and more likely to delay needed care, result-

ing in worse health outcomes.3,4

The Medicaid program was established in 1965 

as a public health insurance program jointly ad-

ministered by the federal government and states. 

Over time, Medicaid has become a broad insur-

ance program for low-income individuals in the 

United States. While federal statutes and regula-

tions set certain standards that all states must fol-

low, states have significant discretion in the design 

of their Medicaid program. Medicaid coverage is 

particularly relevant for birthing people and in-
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fants: nearly half of all births in the United States 

are paid for by Medicaid.5 This proportion is high-

est among people of color: 65 percent of births 

amongst Black people and 59 percent of all births 

among Latinx people are Medicaid-financed.6 

Currently, federal law only requires that Medicaid 

coverage be maintained for 60 days postpartum.7 

While many assume that health care for birth-

ing people is most important during prenatal 

care and delivery, one in three pregnancy-related 

deaths actually happens between one week and 

one year after delivery. In this postpartum period, 

Black and Native American women are three times 

more likely to die than White women.8 Severe 

maternal morbidity events—such as hemorrhage 

or postpartum mental health crises—that happen 

after hospital discharge are more common among 

the Medicaid-insured population than those with 

private health insurance.9  

Despite the relevance of consistent postpartum 

coverage for the Medicaid-insured population, ex-

pansions in the scope of the Medicaid program in 

the past decade have not fully addressed this issue, 

and significant gaps for vulnerable populations re-

main. In 2010, the Patient Protection and Afford-

able Care Act (ACA) broadened Medicaid eligibil-

ity to all Americans at or below 138 percent of the 

federal poverty level (FPL).10 However, a Supreme 

Court ruling in 2012 made this expansion optional 

rather than mandatory for all states.11 Currently, 

12 states concentrated in the South and Midwest 

still have not expanded their Medicaid program 

eligibility, largely due to political considerations 

among conservative politicians.12 In 2020, 17.8 

percent of the US population was insured by Med-

icaid, a slight increase from previous years.13  

While babies born to a Medicaid-enrolled 

birthing person are automatically covered by 

Medicaid for their first year of life, many birthing 

people lose Medicaid coverage at 60 days postpar-

tum.14 Some birthing people may re-qualify for 

Medicaid based on state income thresholds; how-

ever, if a birthing person does not re-qualify based 

on income, they must purchase private insurance 

from a marketplace, obtain employer-based in-

surance, or become uninsured. Prior to the pas-

sage of the ACA, over half of all birthing people 

with Medicaid coverage at delivery experienced 

a gap in their postpartum coverage.15 The ACA 

significantly improved access to care in states that 

expanded Medicaid, where all individuals with 

household incomes at or below 138 percent of the 

FPL can retain coverage beyond 60 days due to 

their income.  

Birthing people in states that have not ex-

panded Medicaid are currently most vulnerable 

to losing their health insurance: eligibility levels 

for parents are far lower than eligibility levels for 

pregnant people in most states. For example, in 

Texas (a state that has not expanded Medicaid), 

pregnant individuals are eligible for Medicaid with 

an income at or below 203 percent FPL. Howev-

er, parents of a child under 18 are only eligible 

with an income at or below 17 percent FPL.16 The 

American College of Obstetricians and Gynecol-

ogists recommends postpartum visits at 3 weeks 

after birth to address acute issues, ongoing care as 

needed, and a comprehensive visit no later than 12 

weeks after birth. If Medicaid coverage lapses at 60 

days, comprehensive visits and ongoing care are 

no longer accessible.17

Expanding postpartum Medicaid coverage 

for the entire year after childbirth is an achiev-

able pathway to combat the epidemic of mater-

nal mortality and severe maternal morbidity in 

the United States, particularly among vulnerable 

populations. Federal legislation could extend post-

partum Medicaid across the country but thus far 

has been unsuccessful. The Build Back Better Act, 

which passed the House in November 2021 and 

has stalled in the Senate, includes a mandatory and 

permanent expansion of postpartum Medicaid 

coverage to 12 months after birth.18,19 Expansion 

of postpartum Medicaid eligibility in all 50 states 

would provide an additional 720,000 individuals 

with coverage in the year after birth. This expan-
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sion would be most significant in the 12 states yet 

to expand Medicaid that have far stricter income 

limits for parental Medicaid eligibility than for 

pregnant people. Currently, only 35 percent of 

pregnant people qualify for Medicaid postpartum 

in non-expansion states; full coverage for the year 

postpartum would expand access for 350,000 indi-

viduals in those states.20 

With action stalled at the federal level, expan-

sion of Medicaid eligibility for birthing people is 

up to individual states. Two key pathways exist for 

states to expand postpartum Medicaid coverage: 

1115 Medicaid research and demonstration waiv-

ers, and state plan amendments.

Prior to 2021, states looking to expand post-

partum Medicaid coverage could submit a 1115 

waiver to the Centers for Medicare and Medicaid 

Services (CMS). These waivers allow states to test 

new approaches to Medicaid, diverging from fed-

eral requirements for the program.21 Five states 

have used this pathway to expand postpartum 

Medicaid eligibility both generally and to small 

subsets of the population, like substance users. 

However, changes to state Medicaid programs us-

ing 1115 waivers are significantly limited by a re-

quirement of budget neutrality: the changes they 

propose may not cause increased costs to the fed-

eral government beyond what would have been 

spent if the waiver was not implemented.22 

In March 2021, the passage of the American 

Rescue Plan Act created a new, streamlined path-

way for states to expand postpartum Medicaid 

coverage universally for a year after birth via a 

state plan amendment. This option takes effect in 

April 2022 and is available to states for five years. 

State plan amendments have financial advantag-

es for states because they do not require budget 

neutrality, as 1115 waivers do. In addition, states 

using a state plan amendment will receive their 

regular federal matching rate of funds to financial-

ly support this expansion of Medicaid coverage.23  

While this expansion will cost additional state 

and federal dollars, maternal mortality and severe 

maternal morbidity are incredibly costly now. A 

literature review by the Commonwealth Fund 

estimates that total maternal morbidity costs in 

2019 were $32.3 billion, an additional $8,624 cost 

for each birth.24 These figures fail to quantify the 

profound emotional and psychological toll that 

maternal morbidity and mortality take on affected 

birthing people, family members, and their com-

munities. Using a state plan amendment enables 

states to expand postpartum Medicaid coverage 

and potentially avert devastating and costly mater-

nal mortality- or morbidity-related medical crises 

that fall heaviest upon Black and Latinx birthing 

people in America. 

In addition to the 5 states with existing par-

tial or full postpartum coverage expansions based 

on 1115 waivers, as of February 2022, 22 states 

across the nation and across the political spec-

trum have indicated plans to expand postpartum 

Medicaid coverage via a state plan amendment or 

1115 waiver. States that have not yet taken action 

must do so as soon as possible to take advantage of 

funding beginning in April 2022.

Reversing severe rates of maternal mortality 

and morbidity is a critical racial and gender justice 

issue of this era. Expanding Medicaid to the full 

year postpartum in every state would impact more 

than half a million individuals, enabling conti-

nuity of care after birth and alleviating financial 

and emotional stressors in the postpartum peri-

od. Funding for postpartum coverage state plan 

amendments will expire in 2027, highlighting the 

need for a nationwide, permanent expansion of 

coverage. Additional legislative solutions beyond 

postpartum Medicaid expansion, like the Black 

Maternal Health Momnibus bill, are also needed to 

address this crisis. The Momnibus bill, introduced 

by the Black Maternal Health Caucus, focuses on 

workforce diversification, funding for communi-

ty based organizations, and direct investments in 

maternal health care.25 Making an impact on ma-

ternal health equity will undoubtedly take multi-
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pronged efforts on both the state, federal, and 

community level, but there are few causes more 

worthy of that significant investment.

FIGURE 1. STATE EFFORTS TO EXPAND POSTPARTUM MEDICAID COVERAGE, 

FEBRUARY 202226 
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IN 1964, THE CIVIL RIGHTS ACT prohibited 

discrimination based on race, color, religion, sex, 

and national origin.1 Title VII of the act applies 

this to equal employment opportunity, which 

has been a source of legal disputes since its incep-

tion. Due to discrepant interpretation of the law 

in this area, executive orders are often utilized 

to create policy. Frequent changes in executive 

orders regarding transgender service members 

have prevented continuous legal protection from 

discrimination and created health disparities. 

The effect of executive orders on the transgender 

population in particular highlights the need for 

formal legislation regarding the interpretation of 

“sex” in the Civil Rights Act. 

Prior to the 2015, transgender individu-

als were universally disqualified from military 

service.2 However, in 2015, President Barack 

Obama initiated an executive order stating that 

“no service member shall be involuntarily sepa-

rated or denied reenlistment or continuation of 

active service on the basis of their gender identi-

ty.”3 This came five years after President Obama 

repealed the Clinton-era military policy of “Don’t 
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diagnosis of gender dysphoria, and 30 total gen-

der-affirming surgeries had been performed. In 

contrast, within one year of the establishment 

that service members could transition gender 

while serving, 753 service members received a 

diagnosis of gender dysphoria, and 246 gender 

affirmation surgeries were performed.7 

This momentum reversed in 2017 when 

President Donald Trump announced that “af-

ter consultation with my Generals and military 

experts, please be advised that the United States 

Government will not accept or allow . . . Trans-

gender individuals to serve in any capacity in the 

US Military. Our military must be focused on 

decisive and overwhelming victory and cannot 

be burdened with the tremendous medical costs 

and disruption that transgender in the military 

would entail.”8 A month later, a formal direc-

tive was issued by the White House, calling for 

an immediate return to the “longstanding poli-

cy and practice” for military transgender service 

members that existed prior to 2016.9 This policy, 

Ask, Don’t Tell,” which prevented homosexual 

individuals from openly serving.4 In response to 

this order, in June 2016, official policy permitted 

service members with a diagnosis of gender dys-

phoria to serve in their preferred gender upon 

completion of transition (including both hor-

mone and/or surgical treatment); those with-

out a diagnosis or history of gender dysphoria 

could only serve in their sex assigned at birth but 

were not disqualified (see Table 1). In the official 

memorandum, Secretary of Defense Ashton Car-

ter concluded that “open service by transgender 

service members . . . is consistent with military 

readiness and with strength through diversity.”5 

The 2016 policy also established that service 

members could transition gender while serv-

ing.6 This drastically changed the health care that 

transgender service members could receive and 

enabled military medical teams to provide both 

hormonal and surgical gender-affirming treat-

ment. According to the Military Health System 

Management Analysis and Reporting Tool, M2, 

prior to 2016, only 169 service members held a 

TABLE 1. Policy regarding 

transgender individuals in the 

military and seeking enlistment 

or commissioning by timeframe
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established in January 2018, halted accession of 

transgender individuals into service and prohib-

ited any Department of Defense funding of gen-

der-affirming surgery, except in cases in which 

the individual had already started treatment. The 

policy, written by secretary James Mattis in Feb-

ruary 2018, stated that transgender persons with 

a diagnosis of gender dysphoria be disqualified 

from continued or new military service except 

under the following conditions: “1) they have 

been stable for 36 consecutive months in their 

biological sex prior to accession, 2) they are di-

agnosed with gender dysphoria after entering 

into service but do not change their gender and 

remain deployable, or 3) if they were diagnosed 

and begun treatment under the previous admin-

istration’s policy, they may continue to serve in 

their preferred gender and receive medically nec-

essary treatment” (see Table 1).10 

In practice, this policy prohibited many trans-

gender service members from living in their 

preferred gender, forcing them to remain clos-

eted for fear of discharge. The policy was not 

formally implemented until April 2019; this de-

lay occurred due to a plethora of discrimination 

lawsuits that were filed in response to the initial 

announcement of return to pre-2016 policy. 

During this time (2018–2019), Obama-era poli-

cy continued for those with an existing diagnosis 

who had initiated treatment prior to the Trump 

administration policy. This created an era in 

which gender-affirming treatment could only be 

provided to those who were “grandfathered” in. 

Because of this, from April 2019 to January 2021, 

487 service members received a new diagnosis 

of gender dysphoria, but only 14 gender-affirm-

ing surgeries were performed.11 The 487 service 

members with a new diagnosis were not eligible 

for care. 

On 25 January 2021, five days after his inau-

guration, President Biden signed an executive 

order entitled “Enabling All Qualified Americans 

to Serve Their Country in Uniform,” which es-

tablished that all Americans, including transgen-

der individuals, who desired to serve could do so 

“openly and free from discrimination.”12 On 30 

April 2021, the policy was officially implement-

ed. This political move worked promptly to pre-

vent discrimination but, again, did not ensure 

any long-term protection under the law.13

In the United States, the military is one of the 

few employers that offers universal, single-payer 

health care coverage. Yet access to these services 

has been limited, disrupted, and ever-changing 

for transgender individuals due to a lack of for-

mal legislation that clearly outlines their inclu-

sion. In June 2020, the Supreme Court heard Bos-

tock vs Clayton County, Georgia and ruled that “sex” 

as referred to in Title VII of the Civil Rights Act 

includes sexual orientation and identity.14 While 

this ruling further advances the interpretation 

of the law, it does not rewrite it. Transgender 

service members have suffered from fragmented 

care due to transient policy and political tug-of-

war. This is illustrated by the drastic differences 

in surgical care performed for transgender ser-

vice members under each policy. Further re-

search evaluating the effect on health is required 

and may assist in combatting discrimination. 

This overview of policy regarding US service 

members is only one example of the broad im-

pact and far-reaching consequences of policy not 

subjected to the scrutiny of formal legislation.
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Note on terminology: I use “TGD,” “trans,” and “trans-
gender” to include a spectrum of non-cisgender gender 
identities in the United States, including but not lim-

ited to those who identify as two-spirit, third gender, 
nonbinary, transmasculine (transmasc), transfeminine 
(transfem), gender nonconforming, agender, intergen-

der, bigender, queer, genderfluid, medically transi-
tioning, and not medically transitioning. In discussions 

of historical documents, I have replaced outdated terms 
with “transgender.”

INTRODUCTION

TRANSGENDER AND GENDER DIVERSE 

(TGD) youth are among the most underserved 

and marginalized populations in the Unit-

ed States. Despite some recent progress, many 

Americans remain openly hostile toward pro-

tections for children and adolescents who iden-

tify along the spectrum of TGD identities. TGD 

youth report that academic and medical policies 

and practices in the United States, compounded 

with lack of familial support, either directly harm 

them or, at best, do not adequately protect them. 

This paper will summarize existing systems that 

directly harm or fail to protect TGD youth and 

provide policy proposals that can help fill these 

gaps. 

HISTORY OF PROTECTIONS FOR TGD 
PEOPLE

Despite a recent surge in media coverage of peo-

ple with TGD identities, genderfluid people have 

existed as long as the social construct of gender 

has existed.1 From ancient Persia to Southeast 

Asia to Edo period Japan, our archeological and 

written record shows evidence of people of all 

ages living outside of the gender binary world-

wide.2,3,4 Modern-day intolerance and violence 

toward non-cisgender expression is largely the 

result of European racist imperialism and the 

spread of Abrahamic religions, primarily Chris-

tianity.5 As a consequence of this, there were no 

internationally recognized protocols for treat-

ing the physical and mental health of trans and 

gender-nonconforming people until the 1970s, 

when the Harry Benjamin Standards of Care 

were drafted and published.6 An endocrinologist, 

Dr. Benjamin was the first Western doctor to 

discern the differences between TGD identities 
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and same-gender attraction and to recognize that 

TGD people have unique medical needs.7  

Over the following four decades, leaders in 

the American legal, medical, and educational 

communities have become more proactive about 

protecting the rights of TGD people, including 

children. After a long legal battle fought by TGD 

activists, the State Department updated its poli-

cies in 2010 to allow passport holders to change 

their name and pronouns to fit their gender iden-

tity.8  In the most recent landmark ruling, Bostock 

v. Clayton County, Georgia, the Supreme Court 

ruled in 2020 that private-sector employees of 

all gender identities are protected from discrimi-

nation by the 1964 Civil Rights Act.9 Recent leg-

islation also protects TGD people from housing 

discrimination.10 Despite this progress, American 

conservatives often use protectionist claims to 

rally support for anti-trans legislation or to op-

pose legislation that protects TGD youth.11  

Over the past year, legislators in many states 

have introduced bills that discriminate against or 

directly harm TGD youth, including bills ban-

ning gender-affirming medical care for children. 

Lawmakers claim that these bills will protect kids 

from dangerous and unnecessary medical inter-

vention, despite evidence that these interventions 

are nearly always lifesaving. Lawmakers in over 

20 states proposed bills that would ban trans girls 

from participating in girls’ sports under the guise 

of protecting cisgender girls from athletes who 

were assigned male at birth, though we lack evi-

dence that this protection is necessary.12 Despite 

the “19 jurisdictions (18 states plus Washington, 

D.C.) [that have] adopted laws prohibiting dis-

crimination against transgender individuals in 

employment, housing, and public accommoda-

tions,” legislators nationwide are passing laws 

that actively prohibit TGD people from accessing 

the resources and services they need.13 

Due to the intersectionally oppressive effects 

of structural racism and transphobia, trans girls 

of color experience disproportionately poor 

health outcomes, violence, and discrimination 

compared to their White counterparts.14,15,16,17 

Often, family members of TGD children who 

have been socialized to behave with hostility to-

ward non-cisgender people make it unsafe for 

TGD kids to live at home, and many leave for 

their own safety.18 As a result, rates of depres-

sion, suicide, and homelessness are untenably 

high among TGD youth.19 Repairing centuries 

of systemic discrimination will ultimately require 

a massive social movement in the Untied States, 

including an initiative that informs and instructs 

those in the education and health care sectors on 

best practices when serving this heterogeneous 

community. 

MENTAL HEALTH CARE

When children are assumed to identify with the 

gender they are assigned at birth, children who do 

not identify that way experience gender dyspho-

ria: a state of mental distress resulting from be-

ing misgendered. Gender dysphoria is a psycho-

logical diagnosis, and it is treated with care that 

affirms the patient’s gender identity. According 

to the American Psychiatric Association (APA)’s 

diagnostic manual (DSM-5), for children and ad-

olescents to be diagnosed with gender dysphoria, 

they must exhibit “a marked incongruence be-

tween one’s experienced/expressed gender and 

their assigned gender, lasting at least 6 months.”20 

Access to appropriate and holistic mental health 

care is crucial for TGD youth, as they are sub-

jected to increased social isolation and abuse in 

relation to their peers. 

Intersectional identities like “race, gender 

identity, and sexual orientation do not operate as 

mutually exclusive categories; rather, they oper-

ate as reciprocally constructing phenomena that 

in turn shape complex social inequalities.”21 Poor 

mental health and well-being among TGD youth 
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is a direct response to hostile societal structures 

designed to privilege White cisgender children 

and disadvantage those with minority racial and 

gender identities (the minority stress model), par-

ticularly those with intersectional marginalized 

identities.22

In a survey of 15 studies on the health out-

comes of TGD people, clinicians Kerry Drabish 

and Laurie A. Theeke find that societal hostility 

“leads to decreased psychological health, includ-

ing increased harmful behaviors such as substance 

abuse and eating disorders, reduced relationship 

quality, ineffective coping and lower levels of 

self-esteem, and increased risk of attempted sui-

cide.”23 A 2015 study supports this conclusion in 

the adolescent age group, finding that “a higher 

proportion of transgender [youth] (compared 

to cisgender LGBQ [youth]) had histories of ha-

rassment and bullying, intimate partner violence, 

family rejection, physical, sexual, or emotional 

abuse, mental health issues, sexual exploitation, 

and alcohol or substance abuse.”24,25

American adolescents of all genders are already 

under-treated; a 2021 US survey found that three 

in five children with major depressive disorder do 

not recieve treatment, and in low-access states like 

Texas, nearly 75 percent of children experiencing 

depression go untreated.26 TGD youth who feel 

misunderstood by and have a distrust of the adults 

in their lives have an even lower likelihood than 

their peers to seek counseling.27 Thus, a popula-

tion that could benefit greatly from mental health 

treatment faces increased barriers to access. 

When TGD youth are able to access mental 

health services, providers are often insensitive to 

the needs of the child, “using incorrect pronouns . 

. . poorly wording questions and comments about 

the patient’s gender identity . . . commenting on 

how well the patient was passing [appearing in 

congruence with their gender identity] . . .  and/

or attempting to dissuade the patient from transi-

tioning,” all of which are highly inappropriate and 

counterproductive to improving a child’s mental 

well-being.28

These interactions compound on one another 

and can have serious adverse effects on the mental 

health of TGD children, who are already extreme-

ly at risk for mental distress resulting from stig-

matization. Horrifically, after the recent wave of 

anti-trans legislation and isolation resulting from 

the COVID-19 pandemic, “52% of all transgen-

der and nonbinary young people in the U.S. seri-

ously contemplated killing themselves” in 2020.29 

In a survey of over 30,000 queer youth, “77% of 

trans/nonbinary youth [reported that they] have 

generalized anxiety disorder, and 70% experi-

ence depression.”30 Rates of suicide, anxiety, and 

depression are highest among members of the 

youngest age group (13–17) and the Indigenous 

demographic group.31 

MEDICAL CARE

Drabish and Theeke find that internalized stigma 

resulting from societal hostility toward TGD peo-

ple not only negatively impacts mental health but 

“also leads to decreased physical health outcomes 

stemming from healthcare avoidance, reduced 

healthcare utilization, decreased screenings, and 

delayed treatment.”32 Decreased physical health 

can in turn further decrease an individual’s mental 

health, and chronic physical conditions resulting 

from health care avoidance can negatively impact 

one’s mental health.33 Health care access for TGD 

youth is particularly crucial, as each child has a 

uniquely gendered relationship with their body.

Gender-affirming medical care includes ser-

vices and treatments that help TGD people feel 

safe and comfortable in their bodies. This can in-

clude hormone replacement therapy (HRT), sur-

gery, voice coaching, and guidance on safe chest 

binding and tucking.34 In tandem with proper 

mental health care and a healthy social environ-

ment, gender-affirming treatments can help turn 

gender dysphoria into gender euphoria—a state 
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of increased contentment with one’s gendered 

physical features. However, there are many access 

barriers for children who might benefit from this 

type of care. TGD people requiring gender-af-

firming genital surgery cannot access it in 53 per-

cent of US states, and laws in six states criminalize 

parents who help their kids access gender-affirm-

ing treatments.35,36

In states where gender-affirming care is legal, 

TGD youth report “numerous barriers to health 

care, including limited availability of gender af-

firming care,37 logistical challenges such as gate-

keeping and cost, concerns about confidentiality 

in relation to sexual behavior and gender identity, 

and inadequate cultural competency among pro-

viders regarding gender-affirming care.” In this 

case, cultural competency refers to the degree to 

which medical staff understand and respect the 

needs, values, and beliefs of the TGD people they 

serve. In another survey of trans patients, 

“71% of the sample reported at least 1 instance of 
mistreatment in health care contexts, and 23% chose 

to describe >1 instance. Participants recounted neg-

ative interactions with various health professionals, 
including doctors, nurses, and emergency medical tech-

nicians, and framed particular provider behaviors as 
problematic: (1) gender insensitivity; (2) displays of 
discomfort; (3) denial of services; (4) substandard care; 
(5) verbal abuse; and (6) forced care.” 38 

These problematic behaviors (all manifesta-

tions of the gender minority stress model) range 

from neglectful to hostile and abusive, and all con-

tribute to adverse patient experiences and distrust 

of medical professionals, which can exacerbate a 

patient’s comorbid medical concerns. 

American TGD youth are further marginal-

ized by the fragmented US health insurance sys-

tem, as many public and private health insurers do 

not cover costs associated with gender-affirming 

care. Medicaid, a public insurance program ad-

ministered at the state level for individuals with 

low incomes, is the largest insurer in the United 

States. As of February 2021, Medicaid policies in 

22 of 51 states (including Washington, D.C.) and 

three of five territories do not cover any costs as-

sociated with gender-affirming genital surgery, 

and in nine states and two territories they do not 

cover gender-affirming hormone treatments for 

all age groups.39 

Some insurers will cover a portion of the costs 

associated with gender-affirming care, but often 

this is insufficient, as a singular surgical procedure 

can cost upwards of $100,000 out of pocket in the 

United States.40 This is a problem, as TGD youth 

and young adults are uninsured and underinsured 

at a higher rates than their cisgender counter-

parts, which is likely due largely to the fact that 

TGD people also experience poverty and unem-

ployment at higher rates, often due to employ-

ment discrimination.41

HOUSING

Many rural TGD youth in the United States mi-

grate to cities in search of safety and gender-af-

firming care. With few to no social ties in these 

urban areas, they are at an increased risk of ex-

periencing racism, unemployment, and homeless-

ness—a risk that TGD youth report is preferable 

to the structural hostility of their home communi-

ties.42 In a 2018 study, most of the TGD youth sur-

veyed were experiencing homelessness as a direct 

result of being kicked out of their family’s home 

or after fleeing abusive home environments.43 

TGD youth of color are significantly more likely 

than their White peers to experience homeless-

ness resulting from their gender identity.44,45

There is a lack of high-quality data on all US 

populations experiencing homelessness, particu-

larly for TGD youth. It is estimated that one in 

five trans people experience homelessness, which 

is greater than twice the rate of homelessness in 

the general population. Homelessness duration is 

also higher among TGD youth (compared to the 

gay cisgender population). This is important, as 
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longer durations of homelessness are linked with 

decreases in mental and physical health and in-

creases in risky sexual behaviors, including com-

mercial sexual exploitation.46 TGD youth expe-

riencing homelessness are further marginalized 

by overextended shelter and street outreach staff, 

many of whom are not specifically trained to ad-

equately protect and care for TGD people experi-

encing homelessness.47

EDUCATION

TGD students experience “proximal stressors, 

such as concealment and expectations of rejec-

tion,” which reinforce feelings of social isolation.48 

In the California Student Survey (CSS), “transgen-

der youth were more likely [than cisgender peers] 

to be truant from school, to experience victimiza-

tion and bias-based bullying, and to report more 

negative perceptions of school climate.”49 Anoth-

er study revealed that “school harassment due to 

transgender identity was pervasive, and this ha-

rassment was negatively associated with feelings 

of safety. When schools took action to reduce ha-

rassment, students reported greater connections 

to school personnel.”50

Legislators in three states, however, are taking 

action to ensure that school employees further 

marginalize rather than protect TGD children. 

If the bills pass, these states will “prohibit school 

employees from withholding information about a 

child being transgender from their parents.”51 In 

other words, teachers and school administrators 

will be legally required to out TGD children to 

their potentially hostile families, endangering the 

students they are supposed to support. 

Since 2019, there has also been a sharp increase 

in legislation banning trans girls from competing 

on girls’ athletic teams in public schools. At time 

of writing, 13 such bills have been filed across 13 

US states in the 2022 legislative session.52 This 

was an increase from 2021, which was nicknamed 

“the worst year . . . for trans rights” in the Unit-

ed States by major news outlets.53 According to a 

2021 Gallup poll, a majority of American adults 

feel that TGD children should not be allowed 

to play on sports teams that match their gender 

identity.54 The assumption underlying these bills 

and opinions is that trans girls have more testos-

terone than cisgender girls, which gives them a 

physical advantage. There is no evidence to sug-

gest that this is true. 

While elevated testosterone levels can increase 

muscle and bone size and strength, which could 

provide an athletic advantage, transgender girls 

do not necessarily have more testosterone than 

cisgender girls. All cisgender girls naturally pro-

duce testosterone at varying levels. While natu-

ral puberty can lead to increased production of 

testosterone in trans girls, many trans girls with 

access to HRT choose to delay or halt puberty, 

which prevents the development of male second-

ary sex characteristics (including increased testos-

terone and muscle mass). 

POLICY RECOMMENDATIONS

EDUCATORS, SCHOOL ADMINISTRATORS, AND 

ACADEMIC POLICY MAKERS

Every state that has proposed laws banning hor-

mone replacement therapy for teenagers has also 

proposed and/or passed laws banning trans girls 

from competing in girls’ sports. This creates a 

self-fulfilling prophecy: trans girls in these states 

who might otherwise benefit from gender-affirm-

ing HRT cannot access it, so they develop male 

secondary sex characteristics, which policymakers 

then use as evidence that trans girls should not 

compete alongside cisgender girls. Increasing ac-

cess to HRT and lifting trans sports bans will have 

immense positive health impacts for TGD youth 

and for our communities.

It is also important to recognize that young 

TGD athletes are not a homogenous group. Each 

child has a unique array of biological and environ-
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mental characteristics that make them more ath-

letically competitive. Hormone levels alone are 

not an indicator of athleticism, and invasive hor-

mone level blood tests should never be conducted 

at non-professional levels, as they are unneces-

sary and potentially traumatizing. Higher-stakes 

professional-level athletic organizations, like the 

International Olympic Committee and National 

Collegiate Athletic Organization, permit the par-

ticipation of TGD athletes. Children’s sports or-

ganizations, including public schools, should do 

the same.55 TGD youth already feel more socially 

isolated than their cisgender peers; athletic bans 

only serve to further alienate them. 

As long as anti-trans legislation (like public 

school sports bans, bathroom bans, and outing 

requirements) continues to be drafted by state 

legislators and upheld by federal courts, it will 

be difficult for school administrators to make the 

classroom more trans-inclusive. In a 2021 na-

tionwide survey, parents of TGD children “over-

whelmingly expressed fear that the proposed 

[transphobic] legislation will lead to worsening 

mental health and increased suicidal ideation for 

their TGD [children]. They implored lawmakers 

to hear their stories and to leave critical decisions 

about gender-affirming medical interventions to 

families and their medical providers.”56 Teachers 

and parents must continue openly communicat-

ing about transphobic policies and the harm they 

cause TGD youth to help community members 

better understand the alienating effects of these 

policies. This may empower students and other 

community members to engage in civil resistance 

(walk-outs, protests, letter campaigns, signage 

around the school, etc.), demanding gender inclu-

sivity. Teachers, administrators, and coaches may 

also choose to openly defy anti-trans legislation 

by making athletic teams and other school com-

munities more trans-inclusive, although in many 

states, they would do so at the risk of losing their 

jobs. 

At minimum, it is crucial for school staff to 

honor the name and pronouns with which a stu-

dent identifies. The Trevor Project reports that 

“transgender and nonbinary youth who reported 

having pronouns respected by all of the people 

they lived with attempted suicide at half the rate of 

those who did not have their pronouns respected 

by anyone with whom they lived.”57 It is thus im-

perative for parents and teachers to respect TGD 

kids’ disclosed identities and to help children feel 

safe disclosing their identities. According to Mi-

chelle Johns et al., “creating safe and supportive 

environments at school for transgender youth is 

an attainable goal, as all identified barriers to in-

clusivity and connection [are] modifiable. By con-

sidering the needs of transgender youth in policies 

and programming, schools may improve climate 

for and wellbeing of transgender students.”58

HOUSING SERVICE PROVIDERS

Those working with populations experienc-

ing homelessness should conduct basic online 

research or undergo trans cultural competen-

cy training to better serve the TGD people with 

whom they work. Improvements will depend on 

the particular population served, but general best 

practices include asking people about their pro-

nouns, providing genderless bathroom options, 

and making gendered clothing and sanitary prod-

ucts available to all (and not just those believed to 

have certain sex characteristics). Gendered shel-

ters should be open to all TGD people who identi-

fy with the gender served by a shelter. Trans girls 

and women, for example, should be welcome in 

shelters designated for unhoused girls and wom-

en. Shelters for mothers should be open to all 

mothers and birthing parents. 

RESEARCHERS

Without gender-inclusive data collection, the ex-

periences and needs of TGD populations are ren-

dered invisible to policy makers.59 To better serve 

TGD youth, it is crucial that we generate more 
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robust intersectional data on their experiences—

particularly the experiences of TGD children of 

color and those experiencing homelessness. So-

cial epidemiologist Madina Agénor calls on pop-

ulation health researchers to adopt “critical qual-

itative, multidisciplinary, and community-based 

participatory research approaches . . . to more 

fully incorporate the core ideas of intersection-

ality—including social inequality, relationality, 

complexity, power, social context, and social jus-

tice—into quantitative population health research 

studies or programs.”60 These data will allow us to 

better understand the needs of TGD children and 

better advocate for their needs. 

One way to generate these data will be to add 

inclusive gender categories to existing statewide 

public school surveys of student well-being in 

every US state and territory. The Youth Risk Be-

havious Surveillance System (YRBSS), for exam-

ple, is a system of surveys developed by the Cen-

ters for Disease Control and Prevention (CDC) 

and individual states to monitor crisis behaviors 

among American adolescents.61 The survey added 

gender-inclusive modules in 2019, though these 

modules have not yet been adopted in every state. 

The CSS also collects robust data on the “substance 

use, school safety, harassment and violence, youth 

resilience factors, and health-related behaviors” 

of California’s middle and high school students.62 

Survey administrators recently added questions 

specifically designed for TGD students, and it has 

become the largest database of TGD youth resil-

ience in the United States (though it may soon be 

eclipsed by the YRBSS). 

Andrzejewski et al. also highlight the need for 

more research on parents’ roles in helping TGD 

youth feel safe and supported at home. “Trans-

gender youth are more likely than cisgender 

youth to report health risks related to violence 

victimization, substance use, mental health, and 

sexual health,” and many of these risk factors can 

be assuaged with more inclusive parenting.63

INSURERS

Private insurance companies must not exclude 

gender-affirming procedures from coverage plans. 

The World Professional Association for Trans-

gender Health (WPATH), described by medical 

sociologist Stef Shuster as “the oldest association 

that specializes in outlining the provision of trans 

health and education of the medical and mental 

health community about recommended care op-

tions,” publishes standards of care that include 

guidelines for insurers.64 The most recent iter-

ation of these standards urges “health insurance 

companies and other third-party payers to cover 

the medically necessary treatments to alleviate 

gender dysphoria” and recomments 52 aspects of 

gender-affirming treatment that should be cov-

ered by insurers.65,66,67 For TGD youth interested 

in accessing gender-affirming care, treatment can 

be a matter of life or death. As a society, we expect 

insurers to at least partially cover costs associated 

with lifesaving medical treatments, and we should 

approach gender-affirming care the same way. 

HEALTH CARE PROVIDERS

Many American medical professionals in the 

United States lack training on how to adequately 

care for TGD youth. Pampati et al. suggest that 

medical “providers and office staff may benefit 

from transgender cultural competency trainings. 

In addition, clinic protocols relating to confi-

dentiality and chosen name and pronoun use 

may help facilitate access to and receipt of quali-

ty care.”68 Pediatricians should seek trainings and 

experiences that increase their knowledge of and 

comfort around TGD youth. Academia may also 

serve as a potential venue to disrupt systemic dis-

parities. By offering more trans-inclusive curric-

ula, nursing and medical schools can help prepare 
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emerging medical professionals to better serve 

TGD patients.69 

Salas-Humara et al. point out that “there are 

several organizations that provide clinical prac-

tice guidelines for the treatment of transgender 

youth including the WPATH and the Endocrine 

Society. . . . They recommend that certain eligi-

bility criteria should be met prior to initiation 

of gender affirming hormones.70 For example, it 

is generally recommended that physicians mon-

itor TGD children for six months to two years 

to determine the extent to which they have ex-

perienced gender dysphoria during that period of 

time. If appropriate, they can prescribe hormone 

blockers to delay puberty for TGD adolescents, 

providing the patient and physician time to de-

cide whether to pursue more aggressive forms 

of gender-affirming care in the future, including 

surgery and higher-dose hormone treatments. 

Hormone treatments can pose adverse side ef-

fects, but a consensus of doctors agree that prop-

er gender-affirming treatment is far preferable to 

the alternative, which, for many TGD children, is 

suicide.71  

It is crucial that care providers center both 

individual and contextual characteristics in both 

physical and mental health treatments. The mi-

nority stress model demonstrates the clear associ-

ation between TGD identities and increased envi-

ronmental hostility. Biello and Hughto encourage 

health care workers to adopt,

“an intersectional lens: Transgender stigma operates 
at the structural (e.g., discriminatory laws and poli-
cies), interpersonal (e.g., enacted discrimination), and 
individual (e.g., internalized stigma) levels to restrict 
access to the resources needed to maintain health, ex-

acerbate psychological stress, and ultimately lead to the 
development or worsening of health conditions… An 
intersectional framework offers an approach for ex-

ploring if and how intersecting marginalized statuses 
synergistically contribute to health disparities.” 72

Laura Bochicchio et al. recommend, “given the 

significance of findings related to the association 

between both depression and gender-based vic-

timization and suicidal behavior, it is critical to 

advocate for the destigmatization of noncisgender 

identities through policy-level change,” including 

within medical communities.73 

SOCIAL CHANGE

The barriers to support faced by TGD children 

described above stem from the prejudices held 

by American adults resulting from centuries of 

structural patriarchal transphobia, homophobia, 

racism, classism, and other compounding fac-

tors. Remedying gaps in our social services will 

ultimately require an intentional shift in beliefs 

among American adults. School administrators 

and health care providers will not have the capac-

ity to adequately serve TGD youth until their be-

liefs and social networks guide them to do so. To 

achieve this, we can borrow lessons from the gay 

rights movement. 

Within the span of 50 years, same-sex rela-

tionships progressed from outright illegality in 

most US states to widespread societal acceptance 

and protection by federal law.74 A movement that 

started with a few brave American activists grew 

slowly, and then more rapidly, until it became a 

norms cascade—an intersubjective idea initiated 

by “norm entrepreneurs” and then rapidly accept-

ed as a norm by the majority.75 State and federal 

anti-discriminatory legislation not only legitimize 

same-sex relationships in the eye of the law but 

also protect the rights of queer people to find and 

maintain work, access health care, serve in the 

military, and legally marry.76  

As a result of this norms cascade, public sup-

port of queer people in the United States “has 

doubled in the past three decades, more so than 

for any other group over the same time period, 

[and] two surveys show a 40% increase in [trans 

rights] support between 2005 and 2011,” accord-

ing to the Williams Institute.77 This rapid cultural 
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shift indicates many Americans who do not yet 

support the rights of TGD people are recruitable 

and may become increasingly willing to respect 

and support members of this demographic group. 

Increased trans representation in media will 

be crucial in changing cultural attitudes toward 

TGD people. There are over one million TGD 

people living in the United States, but only a 

third of American adults know somebody who 

identifies as TGD.78 People tend to feel greater 

empathy toward those who feel familiar; casting 

more TGD actors in mainstream television pro-

grams and films and portraying their characters 

accurately will help familiarize cisgender Ameri-

cans with trans people and the structural barriers 

they face.79 The Scholars Strategy Network, an 

American pro-democracy think tank, finds that 

“the effects of contacts with an outgroup involve 

more than just face-to-face interactions . . . cul-

tural contact through media can shape opinions 

and values, even across national borders. Televi-

sion, film, radio and the Internet remain powerful 

socializing mechanisms through which younger 

generations come into contact with previously 

invisible minorities.”80

Depite a recent rise in TGD media represen-

tation, Mocarzki et al. assert that trans represen-

tation in mainstream film and television, often 

shaped by racism and “erasure of transmen and 

misogyny toward transwomen,” can negatively 

impact perceptions of TGD people when it does 

not accurately represent the broad array of lived 

trans experiences.81 It will thus be crucial for those 

working in the entertainment industry to reeval-

uate and broaden portrayals of lived experiences 

among TGD characters.

“There are clearly remediable injustices around 

us which we want to eliminate,” and denying 

trans children of adequate support is clearly one 

such remediable injustice.82 Lack of specificity in 

existing policies and legislation tacitly permit the 

continued violation of the rights and boundaries 

of trans children with “‘disengaged toleration,’ 

with the comfort of such a lazy resolution as: 

‘you are right in your community and I am right 

in mine.’’’83 In these passages, welfare economist 

Amartya Sen encourages us to critically examine 

the structural hostility baked into our policies and 

patterns of behavior rather than falling into pat-

terns of toleration. Doing so will necessitate cen-

tering the lived experiences of TGD youth, a his-

torically underserved group, in our social services 

moving forward. 
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AS A BOY, I OFTEN STRUGGLED to understand 

the intensity and cause of the emotions that would 

sometimes crash over me without any warning. 

One of my most visceral memories is crying at 

the dinner table, to which my mother angrily 

responded, “I do not want to hear you cry again 

unless I am either sick or dying.” I also remem-

ber hypocritically mocking other boys for crying 

or showing excessive emotion of any kind (such 

as frustration or anger). Thus, as I was wrestling 

with my own emotions in forced isolation, I was 

simultaneously engaging in judgment and censor-

ship of other boys for their emotional expression. 

In his book, Buddy System: Understanding Male 
Friendships, sociologist Dr. Geoffrey Greif char-

acterizes close heterosexual cis-gendered male 

friendships as often being “shoulder-shoulder”—

centered around shared activities such as playing 

video games or watching sports. This is in con-

trast to close heterosexual cis-gendered female 

friendships which are mostly “face to face,”1  con-

necting over feelings and intimate conversations. 

By focusing on activities, men are able to avoid 

engaging with difficult feelings and emotional 

vulnerability with their friends, choosing instead 

to maintain “cool” and unaffected facades. 

It is impossible to disentangle the nature of 

male relationships from larger societal mascu-

line expectations that men refrain from show-

ing any vulnerability that could be perceived as 

weakness. Most boys are taught to remain stoic 

at all times by everyone around them including 

parents and teachers. This consequently shapes 

their expectations of their own relationships and 

influences how they engage in them. I have of-

ten found myself envying the deeply intimate and 

emotionally expressive relationships that many of 

my female friends are able to cultivate with one 

another. Such intimacy, be it emotional, physical 

(non-sexual), or mental, would be unthinkable in 

most of my relationships with men. In particu-

lar, the sheer frequency and unfiltered nature of 

sharing feelings (regardless of how inconsequen-

tial) that can be present in female friendships has 

always struck me as a clear departure from male 

friendships. It is not the case that I never shared or 

discussed feelings with my close male friends but 

rather that the sharing stopped short of full emo-

tional vulnerability and honesty. It always had to 

be filtered through a lens of acceptability and ad-

herence to masculine ideals of emotional stability 

and invulnerability. For example, sharing sexual 

desire was always acceptable, but sharing sexual 

insecurities or questions was not.



45REPRODUCTIVE, SEXUAL, & MENTAL HEALTH

Clearly, much work remains for men to grap-

ple with the emotional self-mutilation they must 

engage in to successfully repress the emotional 

parts of their identity that contradict masculine 

expectations. This is critical but exhausting labor 

that typically falls disproportionately to people of 

gender identities other than cis-gendered hetero-

sexual males. As men age, this problem is only ex-

acerbated as men are much more likely than their 

female counterparts to deprioritize friendships.2 

This leads to a precarious situation in which many 

men must seek all emotional companionship and 

solidarity exclusively in their romantic partners. 

These de facto expectations of romantic partners 

combined with widespread emotional repression 

is a recipe for volatility and unfair treatment. Per-

sonally, the majority of my most open and inti-

mate platonic emotional relationships have also 

been with and continue to be with cis-gendered 

women. Thus, in addition to reflecting on the 

burden that past female romantic partners have 

had to shoulder with regard to unpacking my so-

cialized masculine tendencies, I also find myself 

periodically wondering how much unfair labor 

has fallen to close female friendships.

Given the unique shared experience of men, 

it follows that men are the ones best positioned 

to fully empathize with the emotional experience 

and associated internal conflicts of their fellow 

men. Thus, there is both a pragmatic and jus-

tice-oriented argument for the need for male-led 

accountability for men. However, in order for ac-

countability to catalyze genuine behavior change 

rather than defensiveness and evasion, trust and 

emotional vulnerability are integral components. 

Without male trust and emotional vulnerability, 

there is a risk of centering shame, which con-

sequently risks a focus on hiding wrongdoing 

instead of grappling with the root impulses of 

harmful behavior. 

Research is already showing the enormous po-

tential of close male friendship in operationaliz-

ing such an accountability measure. A study con-

ducted in Men and Masculinities found that, among 

the group of heterosexual men interviewed, “in-

timate, emotive, and trusting” male relationships 

lacking “judgment and boundaries” emotionally 

rivaled the benefits of a heterosexual romantic 

relationship. The study went on to conclude that 

“participants mostly determined that bromance 

offered them elevated emotional stability, en-

hanced emotional disclosure, social fulfillment, 

and better conflict resolution compared to the 

emotional lives they shared with girlfriends.”3  

Male relationships also come with an ideal 

of irrevocable loyalty, sometimes referred to as 

“bro-code.” This ideal comes with a prioritiza-

tion of supporting friends (“having each other’s 

back”) above all else, even in the event that the 

friend in question is engaging in behavior that is 

damaging to themselves or others. If male friend-

ships were oriented toward emotional vulnerabil-

ity and honesty, men could begin to share their 

true feelings, openly discuss the challenges they 

face, and genuinely support one another. Instead 

of being defined by a superficial loyalty, the bro-

code could evolve into a truer and deeper loyalty 

in which men push other men closest to them to 

better themselves and root out inner destructive 

tendencies. Perhaps emotional openness could be 

the first step toward reimagining new methods of 

masculinity that replace isolation and emotional 

repression with tenderness, connection, and may-

be even healing. 
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SUMMARY

ACROSS THE UNITED STATES, many incarcer-

ated people have inadequate access to menstrual 

products. Because policies that surround requir-

ing access to menstrual products vary from state 

to state, incarcerated menstruators are denied 

“menstrual equity,” or sufficient access to men-

strual products regardless of their circumstanc-

es.1 One reason for the lack of inclusive policies 

regarding menstruation is the inadequate gen-

der-based analysis of the incarcerated popula-

tion. Calzo et al. define a gender-based analysis in 

public health as “a systematic examination of how 

population health is shaped by systems of gender 

relations, involving policies and laws, programs 

and services, research priorities, social norms and 

practices, and public discourse.”2 

There are a limited number of transgender-in-

clusive, formal studies on the number of incar-

cerated menstruators. Furthermore, there is also 

a general failure to differentiate biological sex at 

birth and gender identity when collecting data on 

prisoners. The absence of this information leads 

to sparse knowledge regarding the prevalence of 

menstrual-product inaccessibility in correction-

al facilities. Additionally, because prison reform 

movements often center cisgender men, they usu-

ally exclude “the other.” Failure to meet the needs 

of menstruating individuals can lead to negative 

health outcomes, including mental health issues.3 

As outlined in this paper, to fully understand the 

scope of menstrual inequity in US correctional 

facilities, this paper applies a gender-based anal-

ysis to the epidemiology of the issue and explores 

policies to address these inequities through chal-

lenging gender norms, otherwise known as a gen-

der-transformative approach.4  

ANALYSIS OF EPIDEMIOLOGY

Currently there are no formal studies on the 

number of menstruators incarcerated in the Unit-

ed States. As a result, the only way policy makers 

and public health professionals can assess men-

strual inequity in prisons and jails is to review the 

available data for women-identifying people and 

transgender men. Numerous legal cases have ar-

gued that transgender individuals have the right, 
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under the Prison Rape Elimination Act, the Equal 

Protection Clause, the Eighth Amendment, and 

even the Americans with Disabilities Act, to be 

placed in the correctional facility that aligns with 

their gender identity.5 Unfortunately, despite 

these legal cases, most US prisons and jails “house 

transgender prisoners according to their birth/

biological sex and not according to their affirmed 

gender identity.”6 As a result, the term “women” 

in data on prisoners may include transgender men 

and exclude transgender women due to variations 

in housing policies between correctional facilities. 

Given this context, current data estimate 

that there are approximately 231,000 incarcer-

ated women in the United States. Approximate-

ly 200,000 women are in state prisons and local 

jails, while 16,000 women are in federal prisons.7 

Additionally, nearly 6,600 girls are in juvenile 

correctional facilities, and 7,700 women are in 

immigration detention facilities.8 These statistics 

encompass all 50 US states as well as correctional 

facilities in the US territories of American Samoa, 

Guam, and the US Virgin Islands and US com-

monwealths of Northern Mariana Islands and 

Puerto Rico. Since 1978, the number of women in 

state prisons across the United States has grown 

at a rate twice that of men.9 Despite this alarm-

ing trend, policies impacting those identifying as 

women and those who are biologically female in 

correctional facilities have not evolved over time. 

There has yet to be a formal study conducted on 

the number of incarcerated transgender individu-

als in the United States. However, a 2009 epide-

miological report by Zucker and Lawrence “sug-

gests that the American transgender population 

is of statistical significance.”10 According to Elias 

Lawliet, who studies the transgender population 

in the United States, “the data we do have suggests 

that the proportion of transgender inmates in the 

criminal justice system is high” in comparison to 

the United States population.11 According to the 

2015 United States Transgender Survey, out of 

the 28,000 transgender people surveyed, nearly 2 

percent stated they were arrested in the past year.12 

This is more than twice the rate of the general pop-

ulation at 0.87 percent.13 The incarceration rate for 

transgender people of color is disproportionate-

ly higher than that of the general population; for 

Black transgender individuals, the incarceration is 

nearly ten times that of the general public.14 In the 

most recent study in 2011, the National Transgen-

der Demographic Survey found that “10 percent of 

its transgender male respondents reported being 

arrested, as compared to 4.9% in the general popu-

lation.”15 In order to further study menstrual equi-

ty in correctional facilities, it is essential that state 

governments collect accurate data on transgender 

men, including whether they are housed by their 

gender identity or assigned sex at birth. This will 

help ensure the need for menstrual products cor-

rectional facilities is appropriately met.

POLICIES ON MENSTRUATION FOR 

INCARCERATED PEOPLE

Although the progress on menstrual equity in cor-

rectional facilities has been slow, there have been 

some attempts to implement gender-transforma-

tive16 policies. In 2016, the New York City Council 

passed bill 1122-A, eliminating the cap on the num-

ber of sanitary pads an incarcerated person can re-

ceive.17 Prior to the bill, the limit was “eleven thin, 

poor-quality pads per period.”18 New York City was 

the first jurisdiction in the United States to pass leg-

islation of this kind, and it spurred state legislation 

across the county in the years to follow.19  

In 2018, the Federal First Step Act required that 

“The Director of the Bureau of Prisons shall make 

the healthcare products described in subsection (c) 

[tampons and sanitary napkins] available to pris-

oners for free, in a quantity that is appropriate to 

the healthcare needs of each prisoner.”20 The act 

does not specify gender or sex, making it effectively 

inclusive of all menstruators. Despite these regula-

tions, a lack of enforcement has resulted in many 

correctional facilities failing to abide by this poli-

cy. Greater enforcement by the Federal Bureau of 

Prisons would create accountability for prison ad-



50 GENDER POLICY JOURNAL

ministrators and move the United States toward 

menstrual equity.21 Additionally, as outlined in 

the epidemiological analysis earlier, only 7 per-

cent of incarcerated women are housed in federal 

prisons.22 Given that nearly 93 percent of women 

are housed in state and local correctional facilities, 

even if effectively enforced, the majority of incar-

cerated women are not directly impacted by the 

law. 

At the state level, as of 2020, only 13 states 

have laws requiring that state prisons and jails 

provide menstrual products at no cost to pris-

oners.23 Of the 13 states, 11 use gender-neutral 

language to describe menstruators. Although this 

language is more inclusive, due to societal norms 

associating menstruation with cisgender women, 

transgender men may be overlooked in the law’s 

implementation. The other two states, Tennessee 

and New York, specifically use the term “women” 

in their laws.24 As a result, transgender men who 

still maintain their biological sex and are housed 

in male prisons are likely to have restricted access 

to menstrual products.25 

In the 37 states that do not have laws protect-

ing menstrual product access, policies surround-

ing sanitary products are at the discretion of either 

correctional facilities or the state’s Department of 

Corrections. As a result, many women are forced 

to purchase sanitary napkins or tampons from 

the prison commissary, often at an inflated price. 

Others are forced to ration the menstrual prod-

ucts provided by the correctional facility, which 

can result in negative health outcomes like re-

productive tract infections or toxic shock syn-

drome.26 The average job in prison pays approxi-

mately $3.50 a day, which often goes toward court 

fees, phone calls paid by the minute, and some-

times medical fees; as a result, many incarcerated 

menstruators cannot afford menstrual products.27 

These barriers to access deny menstruators their 

right to bodily autonomy and essential menstrual 

hygiene products, an integral part of health care. 

With that said, standardized policies requiring 

unlimited access to menstrual hygiene products in 

all correctional facilities can help rectify these in-

equities. 

THE IMPORTANCE OF A GENDER-BASED 
ANALYSIS

A gender-based analysis provides insight on the 

role of sex-linked biology, structural sexism, and 

gender embodiment. In the case of menstrual eq-

uity in prisons, a gender-based analysis provides 

insight about the data that prisons don’t collect. 

However, a gender-based analysis does not simply 

mean drawing attention to the data that are missing 

but also attempting to understand why certain pop-

ulations may not be included as a result of societal 

structures and norms. For example, as Linda Steele 

and Beth Goldblatt suggest, transgender individ-

uals are often “excluded from efforts to address 

menstrual inequities facing cisgender women and 

girls,” as visible in correctional facility reform, due 

to “failing to meet normative gendered ideas of the 

menstruating body.”28 This is because menstruation 

is “a vehicle for sex and gender normativity and 

ideals of embodiment,” or in other words, norms 

regarding who menstruates uphold sex and gender 

norms.29 

Assessing the role of structural sexism and pow-

er dynamics in the prison system also provides in-

sight about the perpetuation of menstrual inequity. 

Menstruation cannot be separated from cultural, 

social, and political dynamics, as seen the prison sys-

tem.30 There are documented cases of correctional 

officers withholding menstrual products to control 

incarcerated women, stop them from reporting in-

appropriate behavior, or coerce them into sexual 

favors.31 There is a clear power imbalance between 

the correctional officers, many who identify as men, 

and the incarcerated women.32 As Inga T. Winkler 

notes, “Menstruation is fundamental because it is 

ultimately about power relations—the power of the 

guard in the prison or staff in a homeless shelter to 

dispense or withhold menstrual products.”33 

The heterogeneity of menstrual equity laws in 
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correctional facilities by state results in inequi-

table access for incarcerated menstruators. An 

equitable solution would be to create a national 

policy, applied to correctional facilities at all lev-

els, that clearly specifies the right of all menstru-

ators to access menstrual products. To do so, the 

Biden administration can direct the Department 

of Justice to promulgate regulations on providing 

menstrual products to menstruators of all identi-

ties. It is important that the Department of Jus-

tice develops clear regulation and enforcement 

mechanisms to ensure the policy is implemented 

in an inclusive manner. Additionally, through 

federal legislation or regulations, all prisons and 

jails should be required to collect information on 

self-reported gender identity, in addition to bi-

ological sex, during the prisoner intake process. 

These data will provide better insight on the 

prevalence of menstrual inequity and enable bet-

ter allocation of resources. In order to have a sig-

nificant impact, menstrual equity in correctional 

facilities must be addressed with a gender-trans-

formative approach.
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BACKGROUND

CHINA IS A MULTI-ETHNIC COUNTRY compris-

ing 56 ethnic groups, with the predominant reli-

gion being Buddhism. The Han ethnic majority 

group represents 91.5 percent of the population, 

while 55 ethnic minority groups account for 8.5 

percent.1 Uyghur Muslims represent 0.31 percent 

of China’s population. The Xinjiang Uyghur Au-

tonomous Region, located in China’s northwest, 

is the only region with a majority Muslim popu-

lation. According to the 2010 Census, Xinjiang’s 

population is 45.8 percent Uyghur (approximately 

12 million) and 40.5 percent Han.2 Uyghurs speak 

their own language, similar to Turkish, and con-

sider themselves culturally and ethnically close to 

Central Asian nations.3  The Chinese government’s 

oppression of Uyghur Muslims is not a new phe-

nomenon but has reached unprecedented levels in 

recent years.

Severe and wide-ranging repression of ethnic 

minorities has persisted under the pretense of an-

ti-separatism, anti-extremism, and counterterror-

ism in Xinjiang. Since 2017, approximately one 

million Uyghurs, Kazakhs, and other predominant-

ly Muslim peoples have been arbitrarily detained 

without trial and subjected to political indoctri-

nation and forced cultural assimilation in “trans-

formation-through-education” centers.4 Despite 

initially denying the existence of camps altogeth-

er, authorities later described them as “vocational 

training” centers. Satellite imagery indicates that an 
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increasing number of camps continue to be built.5 

Documenting the full scope of human rights vi-

olations is challenging due to a lack of publicly 

available data and restricted access to Xinjiang.

In June 2020, 50 independent United Nations 

(UN) human rights experts strongly criticized 

China for the repression of religious and ethnic 

minorities in Xinjiang. On 6 October 2020, 39 UN 

member states issued a joint statement expressing 

grave concerns about the human rights situation 

in Xinjiang. They urged China to allow immedi-

ate, meaningful, and unfettered access to Xinjiang 

for independent observers, including the Office 

of UN High Commissioner for Human Rights 
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(OHCHR) and relevant UN special procedure man-

date holders. Capitalizing on its rising political and 

economic influence and expanding role within the 

UN Security Council, China continues to challenge 

established human rights mechanisms.6 Most re-

cently, over 40 countries have criticized China at 

the UN over the reported torture and repression 

of Uyghurs in Xinjiang.7 On 9 November 2021, the 

US Holocaust Museum’s Center for the Prevention 

of Genocide’s report concluded “a reasonable basis” 

to determine that China’s actions against Xinjiang’s 

Uyghur Muslims and other minority populations 

amount to genocide.8 Furthermore, in its seminal 

report on the genocide, the Newlines’ Institute for 

Strategy and Policy dually concluded that China 

has, in fact, breached every act prohibited in Article 

II(a)–(e) of the Genocide Convention.

MAIN DEVELOPMENTS

This section will outline and analyze the gendered 

methods employed by China to destroy the Uyghur 

population, provide evidence of declining Uyghur 

birth rates, and detail the extent to which China has 

violated the 1948 UN Genocide Convention.

In 2014, China enacted the “Strike Hard Cam-

paign against Violent Terrorism,” in Xinjiang, 

which Chinese officials maintain is “essential for 

national security purposes.”9 Since then, the num-

ber of people arrested in the region has dramati-

cally increased compared to the previous five-year 

period.10 Arrested Uyghurs are sent to pre-trial de-

tention centers and political education camps, the 

existence of which are not supported by Chinese 

law. According to interviews with Uyghur wom-

en conducted by Human Rights Watch, many re-

ported that half or more of their immediate family 

members are in a mix of political education camps, 

pre-trial detention, and prison. For example, an in-

terviewee said her husband, his four brothers, and 

their 12 nephews—that is, all the men in the fami-

ly—have been detained in political education camps 

since 2017.11 China’s gender-targeted political vio-

lence is no coincidence. The separation of family 

units weakens its individual members socially, po-

litically, economically, and emotionally. As men 

are traditional heads of home, the removal of men 

will contribute to decreased birth rates, reduced 

access to formal social linkages and information, 

and decreased financial and economic resources. 

The targeting of men points to how gender is not 

only a female issue—males are impacted as well.

More specifically, China uses reproductive vio-

lence against Uyghur women to fulfill its mission 

under the guise of “re-education camps,” wherein 

forced labor and brutal acts of forced sterilization, 

rape, sexual torture, and indoctrination occur. 

China has also imposed new birth control policies 

and forced interracial marriages and mass surveil-

lance on Uyghur women. As of November 2021, 

at least one million people have been detained.12 

Under international law, China bears state re-

sponsibility for breaching the 1948 Convention 

on the Prevention and Punishment of the Crime 

of Genocide. Evidence points to direct violations 

of sections (a)–(e) in Article II: “(a) Killing mem-

bers of the group; (b) Causing serious bodily or 

mental harm to members of the group; (c) Delib-

erately inflicting on the group conditions of life 

calculated to bring about its physical destruction 

in whole or in part; (d) Imposing measures to in-

tend to prevent births within the group; (e) Forc-

ibly transferring children of the group to another 

group.”13 

The international community has been slow to 

label these atrocities as genocide largely because 

common conceptions of the term evoke nothing 

less than mass killing. However, the convention 

clearly outlines the actions of China as genocidal. 

Genocide itself is gendered, as the destruction of 

a group, in whole or in part, is reliant on the ma-

nipulation of biological sex and the performance 

of traditional gender roles recognized by the per-

secuted communities.

SURVEILLANCE AND FREEDOM VIOLATIONS 

In addition to the ongoing Strike Hard Campaign, 

China has installed a vast security network within 
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Xinjiang to monitor the Uyghur movement. Au-

thorities have hired thousands of additional secu-

rity personnel and have built “convenience” police 

stations and checkpoints in the region.14 Moreover, 

Xinjiang authorities conduct mandatory biometric 

data collection, such as voice samples and DNA, and 

use artificial intelligence and big data to identify, 

profile, and track everyone in Xinjiang.15 Employed 

as “filters,” these systems identify people with cer-

tain behavior or characteristics that the state deems 

threatening to the Communist Party’s rule in Xin-

jiang. These systems have also enabled authorities 

to implement fine-grained control, subjecting peo-

ple to differentiated restrictions depending on their 

perceived levels of “trustworthiness. “A 2019 Hu-

man Rights Watch report found that the govern-

ment was using a mobile application known as the 

Integrated Joint Operations Platform to store data 

of Uyghurs and other Turkic Muslims to monitor 

their movement through facial recognition.16 Their 

goal is “to identify patterns of, and predict, the ev-

eryday life and resistance” of Xinjiang’s population, 

“and ultimately, to engineer and control reality.”17 

Residents of Xinjiang, inside and outside re-edu-

cation camps, are flagged for their relationships, 

communications, and travel histories or for being 

related to someone deemed suspicious.18 

DETENTION CAMPS

Inside the detention centers, Uyghur detainees are 

routinely subjected to physical and psychological 

violence at the hands of the detention center au-

thorities.19 Documentation of survivor testimonies 

reveals detainees being beaten, whipped with ca-

bles, hung from ceilings and walls, stomped, forced 

into stress positions, placed in solitary confine-

ment, subjected to electric shocks and prolonged 

shackling, forcibly deprived of sleep for extended 

periods, and deprived of food. Other reports also 

describe Uyghurs dying while in custody.20 In some 

detention camps, men perform forced labor, often 

manufacturing textiles for large corporations such 

as Gap, Uniqlo, Tommy Hilfiger, and others.21 

The strongest indictment against the treat-

ment of Uyghurs within detention centers came 

from Mihrigul Tursun, a Uyghur woman, during 

a hearing before the US Congressional-Executive 

Commission on China on 12 September 2018. 

She recounted how both her arms and legs were 

bound and she was stripped naked, electrocuted, 

and chained at the wrist and ankles to dozens of 

women and held together in a 420-square-foot 

underground cell, with no toilet facilities and 

only a small opening in the ceiling for ventila-

tion.22 Uyghur women who were able to enter the 

United States as refugees in 2021 have collectively 

confessed that women in the camps are systemat-

ically gang-raped, tortured daily, and coerced to 

undergo medical procedures such as forced steril-

ization and organ removals.23 

Uyghur women are also regularly subjugated 

to pregnancy checks, forced intrauterine devices 

(IUDs), sterilization, and abortion. In 2018, Chi-

nese authorities performed 963 IUD placements 

per 100,000 of the population, far higher than 

the national average of 21.5.24 Moreover, a 2019 

government document revealed that authorities 

in Xinjiang planned to subject at least 80 percent 

of women of childbearing age in the four south-

ernmost minority prefectures to intrusive birth 

prevention surgeries, i.e., IUDs and sterilization.25 

Testimonies of pregnant survivors at the time of 

their detention also reported being kicked in the 

stomach and forced to abort their pregnancies.26 

Uyghur and Kazakh women held in detention 

centers also report being subjected to forced ster-

ilizations and IUD placements while in deten-

tion.27 

GENERATIONAL EFFECTS

The re-education camps have catastrophically re-

duced Uyghur births. By selectively imprisoning 

women and men of childbearing age, depriving 

them of the ability to reproduce, the population 

growth rates in Uyghur-concentrated areas are 
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rapidly approaching zero.28 China is in clear viola-

tion of Article II(d) of the Genocide Convention: 

“imposing measures intended to prevent births 

within the group.”29 The birth rate across the region 

fell by nearly half (48.74 percent) between 2017 and 

2019. Active reduction of births for women and re-

moval of men from family units during childbear-

ing years has devastating generational impacts. In 

addition, and as the Uyghur birth rate declines, re-

maining children are forcibly removed from their 

families to state-run orphanages. The trauma done 

onto the Uyghur people and their erasure will affect 

the continuation of cultural traditions, language, 

history, and religion.

While their parents are detained in re-educa-

tion camps, approximately half a million Uyghur 

children are forced to attend state-run boarding 

schools. These facilities are reportedly a guise to 

brainwash Uyghur children “to be obedient and 

loyal to the Chinese Communist Party” while re-

scinding their own Uyghur culture and language.30 

Additionally, testimonies indicate that children 

in the boarding schools live in terrible conditions 

where they are “locked up like farm animals in a 

shed.”31 Uyghur children residing abroad are “un-

able to contact their parents.”32 The forced separa-

tion of families is in direct violation of Article II of 

the Convention on the Rights of the Child, which 

states that countries “shall take all appropriate mea-

sures to ensure that the child is protected against all 

forms of discrimination or punishment on the basis 

of the status, activities, expressed opinions, or be-

liefs of the child’s parents, legal guardians, or family 

members.”33 Not only do Uyghur children face im-

mediate consequences such as being without their 

parents, they also face harmful impacts on their de-

velopment, mental health, and emotional stability 

that will last for generations to come.34 

STATE AND INTERNATIONAL               
RESPONSE

CHINA’S RESPONSE

The situation in Xinjiang calls for immediate ac-

tion; however, any international initiative may be 

curtailed due to China’s position on the United 

Nations Security Council (UNSC). Though there 

are 15 members on the council, only five coun-

tries hold veto power: China, France, Russia, the 

United Kingdom, and the United States.35 The 

influence and power behind each country’s veto 

are essential to international decision-making. 

Though France and the United Kingdom have 

not exercised their veto power since 1989, Russia 

and the United States are frequent users.36 More 

concerning and relevant, over the past several 

years, China has increased its use of the veto.37

Of Uyghurs living abroad, 96 percent have 

faced digital risks, threats, and harassment.38 Chi-

na’s Foreign Ministry has also curtailed survivors’ 

efforts to speak out against the Uyghur genocide. 

In numerous press conferences on “Xinjiang-re-

lated issues,” Foreign Ministry officials claim sur-

vivors are actors who “make a living by smearing 

Xinjiang abroad” to gain refugee status.39 To si-

lence survivors, China has launched a campaign 

of intimidation: discrediting survivors’ testimo-

nies, jailing their families, and coercing survivors’ 

families to speak out against them.40 By discredit-

ing survivors’ experiences and testimonies, China 

in turn creates a narrative of victim-blaming and 

erasure of the Uyghur people.

Similarly, Uyghur activists outside China who 

demand information on the well-being of their 

families and friends often receive “proof-of-life 

videos” that the Uyghur Human Rights Project 

(UHRP) has deemed “hostage-style videos” de-

signed to silence and discredit Uyghur activists.41 

These videos, accused of being scripted by the 

UHRP, feature Uyghurs who give formulaic ac-

counts of their life in Xinjiang while remaining 

uncritical of the Chinese government. Not only 

do these proof-of-life videos serve as a tool of ma-

nipulation and control by China, they also func-

tion as a “form of Uyghur erasure” working to 

deny and overwrite Uyghur “concern, expression, 
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and freedom.”42 Furthermore, the Uyghurs featured 

in the videos act as China’s mouthpiece to encour-

age the silence of their Uyghur relatives abroad. By 

being forced to discredit their family members, Uy-

ghurs in turn damage the family unit and the sense 

of belonging that goes along with it. China has also 

worked to silence news outlets, journalists, and 

organizations that speak out against the genocide. 

For instance, 25 relatives of reporter Gulchehra 

Hoja have been arrested and detained in Xinjiang 

internment camps.43 Hoja was also placed on Chi-

na’s terrorism list.44 

The international community has been largely 

split on the response to the Uyghur genocide and 

has not addressed it through a gendered lens. In 

October 2021, 43 countries gathered at an OHCHR 

committee meeting and voiced concerns over “re-

ports of widespread systematic human rights vio-

lations” and called on China to allow “immediate, 

meaningful, and unfettered access to Xinjiang.”45 

The number of countries condemning China has 

increased since the UN’s first condemnation in 

2019, when only 23 countries voiced criticism. The 

United States, United Kingdom, and Germany are 

leading the charge.46 However, many countries op-

pose criticism of China’s actions. Along with 61 

other countries, Cuba released a statement dismiss-

ing the allegations of genocide against the Uyghur 

people as politically motivated and full of “disinfor-

mation.”47 They further stated that what happens in 

Xinjiang is “China’s internal affair.”48 In a statement 

to the OHCHR committee, China’s UN ambassa-

dor, Zhang Jun stated, “To the US and a few other 

countries: Your desperate attempts to cover up your 

own terrible human rights record will not work. . . 

. No matter how many times repeated, lies are still 

lies. . . . You are using human rights as a pretext for 

political maneuvering to provoke confrontation.”49 

LEGAL AND ECONOMIC ACTION TAKEN

In 2020, the European Union adopted legislation 

that “allows sanctions on human rights abusers,” 

though “it has yet to apply it to Chinese officials.”50 

In February 2021, the Canadian and Dutch par-

liaments “passed nonbinding motions to use the 

genocide label.”51 The United Kingdom “will fine 

companies that fail to” ensure their “supply chains 

do not use forced labor.”52 The United States has 

consistently advocated against the Uyghur geno-

cide and was the first country to use this label. 

Furthermore, the United States has imposed visa 

restrictions on Chinese officials, blacklisted some 

two dozen Chinese companies “linked to abuses 

in the region,” signed off on sanctions against in-

dividuals oppressing Uyghurs, and banned cotton 

and tomato imports from the Xinjiang region.53 

Notably, the United States has not admitted any 

Uyghur refugees during FY2019 and FY2020.54 

Similarly, the global Uyghur refugee rate is re-

markably low. Experts cite logistical reasons: “it’s 

next to impossible for Uyghurs in China, most of 

whom are under extraordinary state surveillance, 

to access refugee resettlement systems.”55 Those 

who manage to escape face the possibility of being 

denied asylum or returned to China. Since 2015, 

China has pressured countries such as Thailand 

and Egypt to return Uyghur refugees, making it 

difficult for Uyghurs to find a safe place to go.56 

Additionally, some argue that US officials are hes-

itant to move forward with further action because 

of the precarious nature of their relationship with 

China.

Brookings Institution’s Director of Research 

in Foreign Policy Michael O’Hanlon believes that 

rhetoric such as “genocide” will heighten tensions 

and make “global conflict more likely—without 

actually aiding the Uyghur population.”57 

RECOMMENDATIONS

Though the international community’s response 

has been largely ineffective, especially considering 

China’s position as a UNSC veto power, there are 

several actions that US policy makers and inter-

national bodies can take. Acting multilaterally and 

bilaterally, the United States and other like-mind-

ed states follow the below recommendations:
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* They should coordinate the US Commission 

on International Religious Freedom (US-

CIRF) through the UN General Assembly.

* Biden’s newly minted Gender Policy Council 

(GPC) should immediately issue a statement 

condemning the genocide and acknowledging 

its inherent gendered attacks.

* Sanctions should be part of a more robust 

strategy instead of singular use. This should 

include coordinated actions with allies, par-

ticularly Canada, under its Sergei Magnitsky 

law, and the United Kingdom, which recent-

ly implemented its own version of the Global 

Magnitsky Act called Global Human Rights.

COORDINATE THE USCIRF THROUGH THE UN 

GENERAL ASSEMBLY

Although China controls the UN Security Coun-

cil with the exercise of its veto power, it does not 

hold the same weight in other multilateral fora such 

as the UN General Assembly.58 The United States 

and like-minded states must align themselves and 

respond in coalition to the genocide underway in 

Xinjiang. The USCIRF is well placed to inspire and 

coordinate the US response. There is an ongoing 

effort to construct an international fact-finding 

mechanism to officially document the details of 

China’s actions. Although China has largely denied 

calls for independent missions to China, it is crucial 

that the United States and its allies use soft-pow-

er diplomacy to continually push China to allow 

fact-finding missions to enter Xinjiang. UN Gener-

al Assembly members allied with the United States, 

and other states who have called for the cessation 

of the Uyghur genocide, must continue to engage 

in the pursuit of religious liberty and human rights.

Additionally, states could request that the Gen-

eral Assembly invoke the “Uniting for Peace” res-

olution, Resolution 377A, which provides that in 

cases in which the Security Council—due to a lack 

of unanimity among its permanent members—fails 

to act according to its mandate to maintain inter-

national peace and security, the General Assembly 

shall consider the matter immediately and may is-

sue recommendations to UN members for collec-

tive measures.59 

ISSUE A STATEMENT CONDEMNING THE 

GENOCIDE AND ACKNOWLEDGING ITS INHER-

ENT GENDERED ATTACKS

According to the White House’s official press re-

lease, the GPC was established to “advance gender 

equity and equality in both domestic and foreign 

policy development and implementation.”60 The 

GPC covers a range of issues, including economic 

security, health, gender-based violence, and edu-

cation, with a focus on gender equity and equality 

and particular attention to the barriers faced by 

women and girls. The Uyghur genocide is inextri-

cably intertwined with gender identity, attacks on 

motherhood, and reproductive rights violations—

all issues that the GPC espouses are of crucial na-

tional importance. In order to express a willing-

ness to engage in multilateral dialogues, contrary 

to his predecessor President Trump, President 

Biden should issue a statement from the GPC that 

firmly denounces China’s genocidal campaign in 

Xinjiang. The statement must acknowledge gen-

der as a focus of the genocide, not a consequence 

or result of genocide.

SANCTIONS SHOULD BE PART OF A MORE RO-

BUST STRATEGY INSTEAD OF SINGULAR USE

The Chinese government has implemented a vast 

system of forced labor in Xinjiang, which supplies 

much of the world’s cotton (22 percent).61 China 

is transferring Uyghurs to factories around the 

country. Supply chains that start in Xinjiang end 

with celebrated global brands—Gap, C&A, Adi-

das, Uniqlo, Tommy Hilfiger, and more—perme-

ating US markets. Most Uyghur men who work 

in these factories are removed from their family 

units at childbearing age, further contributing 
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to attacks on Uyghur reproductive rights. Indeed, 

China supplies more than a third of the apparel en-

tering the United States. The US should strength-

en the enforcement of US import bans on products 

produced in Xinjiang. US Customs and Border 

Protection can prohibit goods from entering the 

United States—and launch a civil enforcement ac-

tion against importers when goods do enter—under 

the Trade Facilitation and Trade Enforcement Act 

of 2015, 19 USC. § 1307.62 Several Chinese goods 

are already subject to withhold release orders. Gar-

ments and cotton are of particular concern, given 

the complete vertical integration of the apparel 

industry in Xinjiang. Considering its push against 

human trafficking and forced labor, the US should 

sanction all garments made in Xinjiang with Uy-

ghur labor.

NOTES

1   Population Demographics (UNICEF) [PDF file], accessed 15 No-
vember 2021, https://www.unicef.cn/sites/unicef.org.china/
files/2019-06/01EN-Population%20demographics%20Atlas%202018.
pdf.

2   “Uyghurs,” Minority Rights Group International, last updated Novem-
ber 2017, https://minorityrights.org/minorities/uyghurs/.

3   “Who are the Uyghurs and why is China being accused of genocide?” 
BBC News, 21 June 2021, https://www.bbc.com/news/world-asia-chi-
na-22278037.

4   Sophie Richardson, ed., “‘Break Their Lineage, Break Their Roots’: 
China’s Crimes against Humanity Targeting Uyghurs and Other Tur-
kic Muslims,” Human Rights Watch, 19 April 2021, https://www.hrw.
org/report/2021/04/19/break-their-lineage-break-their-roots/chi-
nas-crimes-against-humanity-targeting#.

5   “China 2020,” Amnesty International, accessed 15 November 2021, 
https://www.amnesty.org/en/location/asia-and-the-pacific/east-
asia/china/report-china/.

6   “China 2020,” Amnesty International.

7   “More countries criticise China at UN for repression of Ui-
ghurs,” Al Jazeera, 22 October 2021, https://www.aljazeera.com/
news/2021/10/22/43-countries-criticize-china-at-un-for-repression-
of-uyghurs.

8   Matthew Lee, “U.S. Holocaust Museum report shows China increas-
ing Uyghur repression,” PBS, 9 November 2021, https://www.pbs.org/
newshour/arts/u-s-holocaust-museum-report-shows-china-boost-
ing-uyghur-repression.

9   Maya Wang, “‘Eradicating Ideological Viruses’: China’s Campaign of 

Repression Against Xinjiang’s Muslims,” Human Rights Watch, 9 Sep-
tember 2018, https://www.hrw.org/report/2018/09/09/eradicat-
ing-ideological-viruses/chinas-campaign-repression-against-xin-
jiangs#.

10  Wang, “Eradicating Ideological Viruses.”

11  Wang, “Eradicating Ideological Viruses.”

12  Lee, “U.S. Holocaust Museum report.”

13  Convention on the Prevention and Punishment of the Crime of 
Genocide (United Nations) [PDF file], https://www.un.org/en/geno-
cideprevention/documents/atrocity-crimes/Doc.1_Convention%20
on%20the%20Prevention%20and%20Punishment%20of%20
the%20Crime%20of%20Genocide.pdf.

14  Richardson, “Break Their Lineage, Break Their Roots.”

15  Richardson, “Break Their Lineage, Break Their Roots.”

16  “HRW: China using mobile app for surveillance of Uighurs,” Al Ja-
zeera, 2 May 2019, https://www.aljazeera.com/news/2019/5/2/hrw-
china-using-mobile-app-for-surveillance-of-uighurs.

17  “HRW,” Al Jazeera.

18  “HRW,” Al Jazeera.

19  “‘To Make Us Slowly Disappear’: The Chinese Government’s As-
sault on the Uyghurs,” US Holocaust Memorial Museum, n.d., https://
www.ushmm.org/genocide-prevention/reports-and-resources/
the-chinese-governments-assault-on-the-uyghurs.

20  “To Make Us Slowly Disappear,” US Holocaust Memorial Museum.

21  Amy K. Lehr, “Connecting the Dots in Xinjiang: Forced Labor, 
Forced Assimilation, and Western Supply Chains,” Center for Strate-
gic & International Studies, 16 October 2019, https://www.csis.org/
analysis/connecting-dots-xinjiang-forced-labor-forced-assimila-
tion-and-western-supply-chains.

22  Lehr, “Connecting the Dots in Xinjiang.”

23  Matilde Ascheri, “The Annihilation of Uighur Women,” Interna-
tional Women’s Initiative, 17 March 2021, https://www.theiwi.org/
gpr-reports/annihilation-of-uighur-women.

24  Adrian Zenz, “Sterilizations, IUDs, and Coercive Birth Prevention: 
The CCP’s Campaign to Suppress Uyghur Birth Rates in Xinjiang,” 
The Jamestown Foundation, 15 July 2020, https://jamestown.org/
program/sterilizations-iuds-and-mandatory-birth-control-the-
ccps-campaign-to-suppress-uyghur-birth-rates-in-xinjiang/.

25  Zenz, “Sterilizations, IUDs, and Coercive Birth Prevention.”

26  Zenz, “Sterilizations, IUDs, and Coercive Birth Prevention.”

27  Zenz, “Sterilizations, IUDs, and Coercive Birth Prevention.”

28  “The Uyghur Genocide: An Examination of China’s Breaches of 
the 1948 Genocide Convention,” Newslines Institute for Strategy and 
Policy, 8 March 2021, https://newlinesinstitute.org/uyghurs/the-uy-
ghur-genocide-an-examination-of-chinas-breaches-of-the-1948-
genocide-convention/.

29  Convention on the Prevention (United Nations).

30  Rushan Abbas, “The Uyghur Genocide through the Lens of the 



60 GENDER POLICY JOURNAL

Child,” Georgetown Journal of International Affairs (blog), 17 August 
2021, https://gjia.georgetown.edu/2021/08/17/the-uyghur-genocide-
through-the-lens-of-the-child/.

31  Sigal Samuel, “China’s Jaw-Dropping Family Separation Policy,” 
The Atlantic, 4 September 2018, https://www.theatlantic.com/in-
ternational/archive/2018/09/china-internment-camps-uighur-mus-
lim-children/569062/.

32  Abbas, “The Uyghur Genocide.”

33  “Convention on the Rights of the Child,” Office of the High Commis-
sioner of Human Rights, United Nations, n.d., https://www.ohchr.org/
en/professionalinterest/pages/crc.aspx.

34  Abbas, “The Uyghur Genocide.”

35  “Current Members,” United Nations Security Council, https://www.
un.org/securitycouncil/content/current-members.

36  CFR Staff, “The UN Security Council,” Council on Foreign Relations, 
last updated 12 August 2021, https://www.cfr.org/backgrounder/
un-security-council.

37  CFR Staff, “The UN Security Council.”

39  Natalie Hall and Bradley Jardine, “‘Your Family Will Suffer’: How 
China is Hacking, Surveilling, and Intimidating Uyghurs in Liberal De-
mocracies,” Uyghur Human Rights Project, 10 November 2021, https://
uhrp.org/report/your-family-will-suffer-how-china-is-hacking-sur-
veilling-and-intimidating-uyghurs-in-liberal-democracies/.

40  Adile Ablet, Mamatjan Juma, and Ali Seytoff, “China Smears Former 
Xinjiang Residents Who Testified About Abuses in the Region,” Radio 
Free Asia (blog), 13 April 2021, https://www.rfa.org/english/news/uy-
ghur/smear-04132021191322.html.

41  Ablet, Juma, and Seytoff, “China Smears Former Xinjiang Resi-
dents.”

41  “‘The Government Never Oppresses Us’: China’s proof-of-life videos 
as intimidation and a violation of Uyghur family unity,” Uyghur Human 
Rights Project, 2 February 2021, https://uhrp.org/report/the-govern-
ment-never-oppresses-us-chinas-proof-of-life-videos-as-intimida-
tion-and-a-violation-of-uyghur-family-unity/.

42  Hall and Jardine, “Your Family Will Suffer.”

43  Abduweli Ayup and Yonah Diamond, “Justice for the Uyghurs: What 
the US Can Do,” The Diplomat, 16 November 2021, https://thediplomat.
com/2021/11/justice-for-the-uyghurs-what-the-us-can-do/.

44  Ablet, Juma, and Seytoff, “China Smears Former Xinjiang Resi-
dents.”

45  Edith M. Lederer, “43 countries criticize China at UN for repres-
sion of Uyghurs,” Associated Press, 21 October 2021, https://apnews.
com/article/religion-china-race-and-ethnicity-united-nations-c5d-
fb489b566260f8c50ff6124d0e175.

46  Lederer, “43 countries criticize China.”

47  Lederer, “43 countries criticize China.”

48  Lederer, “43 countries criticize China.”

49  Michelle Nichols, “In U.N. showdown over Xinjiang, China says ‘lies 
still lies,’” Reuters, 21 October 2021, https://www.reuters.com/world/
china/un-showdown-over-xinjiang-china-says-lies-still-

lies-2021-10-21/.

50  Lindsay Maizland, “China’s Repression of Uyghurs in Xinjiang,” 
Council on Foreign Relations, last updated 1 March 2021, https://
www.cfr.org/backgrounder/chinas-repression-uyghurs-xinji-
ang#chapter-title-0-8.

51  Maizland, “China’s Repression of Uyghurs in Xinjiang.”

52  Maizland, “China’s Repression of Uyghurs in Xinjiang.”

53  Maizland, “China’s Repression of Uyghurs in Xinjiang.”

54  Jasmine Aguilera, “”The U.S. Admitted Zero Uyghur Refu-
gees Last Year. Here’s Why,” TIME, 29 October 2021, https://time.
com/6111315/uyghur-refugees-china-biden/.

55  Aguilera, “”The U.S. Admitted Zero Uyghur Refugees.”

56  Aguilera, “”The U.S. Admitted Zero Uyghur Refugees.”

57  Aguilera, “”The U.S. Admitted Zero Uyghur Refugees.”

58  Beth Van Schaack, “Policy Options in Response to Crimes 
Against Humanity and Potential Genocide in Xinjiang,” Just Security 
(blog), 25 August 2020, https://www.justsecurity.org/72168/poli-
cy-options-in-response-to-crimes-against-humanity-and-poten-
tial-genocide-in-xinjiang/.

59  “What is the Uniting for peace resolution?” Dag Hammahskjöld 
Library, 1 March 2022, https://ask.un.org/faq/177134.

60  “Gender Policy Council,” The White House, n.d., https://www.
whitehouse.gov/gpc/.

61  Lehr, “Connecting the Dots in Xinjiang.”

62  Lehr, “Connecting the Dots in Xinjiang.”



61INCARCERATION AND STATE VIOLENCE

ABSTRACT

A MOTHER OF FOUR, a 20-year-old student, 

a lesbian activist, a university professor, and a 

nurse—what do they have in common? They all 

have been repressed, persecuted by the police, and 

forced out of their country. After “the last dictator 

of Europe” Aleksander Lukashenko claimed an-

other landslide victory in 2020, Belarus descended 

into violence and reports of tortures and police 

abuse. Considered a deeply patriarchal state with 

“strongman” Lukashenko in power for nearly 

three decades, Belarus has never seen a female po-

litical leader, and women were discouraged from 

participating in politics. In the wake of the rigged 

elections in August 2020, primarily young men 

took to the streets to express their discontent and 

faced severe crackdown. Male opposition lead-

ers were arrested or fled abroad—it seemed that 

there was no one left to guide the opposition. The 

level of violence was so staggering and appalling, 

women went to the streets to shield their sons 

and husbands. That is when, the “three graces”—

three female opposition leaders— became sym-

bols of pro-democratic peaceful protest, followed 

by thousands of Belarussian women in their fight 

against the tyranny. I interviewed several of 

those women to understand their motivation, their 

struggles, and their vision and, most importantly, 

to make their incredible stories heard. Combined 

with historical overview and thorough analysis of 

women’s socioeconomic and political position in 

modern Belarus, unique experiences of interview-

ees allow me to shed light on the origins of unprec-

edented women’s appraisal in patriarchal society, 

and it is affiliated with modern feminism.

INTRODUCTION

“We were pressed against the fence. It was already 

hard to breath when they used pepper spray on our 

faces. We could not keep the line anymore, some 

scattered away. That’s when the police started 

grabbing men, throwing them headfirst into po-

lice trucks or knocking them to the ground. They 

told us, girls, to run away if we didn’t want more 

problems. I could not even walk, so I collapsed hys-

terically on the ground trying to catch my breath. 

It was one of the most terrifying moments of my 

entire life. This fear is still with me.” It is because of 

that day that Sveta (name changed), a former med-
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ical worker, young woman, suffers from PTSD 

today. Now she is trying hard to live a normal life, 

months after massive protests swept Belarus and 

Lukashenko’s regime violently suppressed them. 

In 2020, after 26 years in power, “the last dic-

tator of Europe” Alexander Lukashenko declared 

a landslide victory. Again. The very same night, 

the country plunged into violence. The uprising 

was spontaneous, violent, aspiring, desperate, 

and definitely unexpected both for the opposition 

and for the regime. The revolt was brutally sup-

pressed by riot police, with many protesters beat-

en, tortured, and detained. On the fourth day, a 

human chain of women, dressed in all white with 

red flowers and ribbons in their hands, went to 

the streets of Belarus’s cities. Three female lead-

ers, called the “three graces” lead the revolt: Sviat-

lana Tsikhanouskaya, a homemaker and mother; 

Maria Kalesnikava, a feminist and musician; and 

Veronika Tsepkalo, an IT manager and mother. 

None of them initially planned to be at the van-

guard, but they unexpectedly became the new—

female—face of the resistance. 

The president did not take them seriously at 

first; he made patronizing remarks and claimed 

that Belarus “was not ready to vote for a woman.”1 

Belarus was believed to be a deeply patriarchal 

state, with Lukashenko playing a father figure 

and women discouraged from taking active part 

in politics for decades. “Women’s revolution,” 

as media labeled it, changed everything in 2020. 

But the questions remain unanswered. What has 

changed, and what made women step forward? 

Has the attitude of the society towards the very 

idea of a female president been reconsidered? And 

finally, how is it related to modern global feminist 

agenda?

THEORETICAL FRAMEWORK AND 
METHODS

Gender scholarship provides extensive analysis 

of women’s protests and social movements2,3,4; 

however, most of them are focused on Western 

Europe and North America. Gender and women’s 

studies in post-Soviet Eastern European nations are 

still fragmented and marginalized, and the majori-

ty of research has been done exclusively on Russia 

and in Russian language, while some of them ana-

lyze Russia, Ukraine, and Belarus as a consolidat-

ed group.5,6 Hence, a more detailed and thorough 

analysis is needed in order to attain more elaborate 

comprehension of women’s role in democratic mo-

bilization and the role of feminism. There is also 

demand for more studies of this region in English, 

which would allow wider international academia to 

delve into the topic. 

To get a better understanding of the context of 

women’s movement in the country, a brief histor-

ical overview will be provided. Apart from it, to 

draw a clearer picture of women’s position in mod-

ern Belarus society, its gender power dynamics, and 

economic equality, the latest available statistics on 

gender-related criteria7,8 and Belarus’ performance 

will be assessed.

This paper relies heavily on primary data, i.e., 

interviews conducted by the author among Belarus’ 

female activists or activists who identify as female, 

adults over 18 years old, who participated in pro-

tests against allegedly fraud elections in 2020, many 

of whom faced legal and/or physical consequenc-

es. They endured physical damage during march-

es, were detained, faced criminal charges, and/or 

were forced out of the country. All interviews are 

in depth, open ended, recorded, and conducted in 

Russian and held under the condition of anonym-

ity.

HOW WIDE IS BELARUS’S GENDER 
GAP?

The purpose of this part is to examine the statistical 

performance of Belarus in terms of gender equality 

in accordance to the basic global indexes. At first 

glimpse, numbers demonstrate an optimistic pic-

ture. According to Global Gender Gap Index 2021, 

Belarus holds 33rd place out of 156 countries, very 
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close to the United States (#30) or the Netherlands 

(#31) and surpassing countries such as Italy or Is-

rael. It is also among the top five best-performing 

nations in the Economic Participation Subindex, 

which globally witnesses the widest gender gap. 

In the region of Eastern Europe, Belarus achieved 

remarkable results, showing the best performance 

in economic participation and opportunity, and 

the biggest share of women in parliament in East-

ern and Central Europe (40 percent).9 

In the Women’s Power Index, which ranks 

193 UN members and analyzes the share of wom-

en heads of state or those in cabinets, legislatures, 

local authority bodies, Belarus scores quite high. 

The proportion of women in local and national 

legislation is significant: 48 and 35 percent, re-

spectively.10 Belarus displays good scores in gen-

der equality in education, employment, health, 

and even legislation. Paradoxically, these ratings 

somehow do not translate into political empow-

erment. Katerina (name changed), an LGBTQ+ 

and feminist activist, believes that women don’t 

even realize how much is on their shoulders and 

tend to downplay their own role. “Chores, kids, 

emotional serving, social communications, family 

member’s health—these are exclusively women’s 

responsibilities. And after all of it, they also have 

to go to politics, really? Women are already tired 

of their duties; they are happy to hear that at least 

in one single field they can be ‘weak,’ they don’t 

have to solve this too.” Nevertheless, women be-

came the driving force of pro-democratic revolt. 

Let’s examine how it happened.

THREE GRACES, WOMEN’S 

EMPOWERMENT

The discontent over Lukashenko’s regime did not 

start in 2020; it was building up for decades, as he 

has been in office for 28 years now. Anna (name 

changed), a university professor, started her social 

activism in the 90s, when it became clear for her 

that after the fall of the Soviet regime something 

similar started to evolve in Belarus. Lukashenko 

seized power after the referendum in 1996 and for 

decades has been gradually broadening the presi-

dential mandate. Natalia (name changed), a moth-

er of four, recalls that she never voted in previous 

elections and did not participate in anti-govern-

ment protests, which were brutally suppressed ev-

ery time. But 2020 was different.

All my interviewees were unanimous in their 

sentiment that it was the first year when real com-

petitive candidates stepped into national political 

arena and voters felt like they could choose. There 

were three leading male figures: a popular YouTube 

blogger and anti-corruption activist, Sergei Tsikha-

nouski; a diplomat and former head of Belgazprom-

bank, Viktar Babaryka; and an IT entrepreneur 

with state management background, Valery Tsep-

kala. Belarus’s Central Electoral Commission re-

fused to register Tsepkalo, arguing that the majori-

ty of signatures collected for his candidacy were not 

valid. Viktor Babaryka was not registered either, in 

reference to alleged inconsistencies in his declara-

tion of income and property. Sergei Tsikhanouski 

was arrested in May of 2020, two days after he an-

nounced his intention to run for presidency. It was 

in this environment that his wife, Sviatlana, took 

up the initiative. Before the elections, Tsikhanous-

kaya had never participated in any political or social 

activism. She explained that she started collecting 

signatures and submitted the documents to join the 

presidential race just to support her husband. 

As Lukashenko’s rivals, Sergei Tsikhanouski and 

Viktar Babaryka, were detained and Valery Tsep-

kala fled the country, Alexander Lukashenko felt 

safe. He got the men out of his way. Apparently, 

the “last dictator of Europe” did not take his female 

opponents seriously. But Sviatlana Tsikhanouska-

ya, Maria Kalesnikava, and Veronika Tsepkala have 

become Balarus’s main opposition figures, named 

the “three graces” by the media and their support-

ers. Lukashenko, in his turn, called them “girls” and 

sent them “back to kitchen.” Indeed, many were 

doubting Tsikhanouskaya, a simple housewife and 

a former English teacher, who ended up the main 
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opposition candidate. “At the beginning I thought, 

she won’t make it. A woman can’t handle political 

power—how can she be a president?” Natalia says. 

Anna confirms, “Many were not ready to accept 

Sviatlana as a candidate—she had zero manage-

ment experience”. Indeed, Tsikhanouskaya did 

not offer anything concrete except new transpar-

ent and honest elections, and she was not seen as 

a plausible future president. At this point people 

were ready to cast their ballot for anyone to avoid 

another Lukashenko’s presidency. Tsikhanous-

kaya was a clear protest vote, but eventually she 

gained massive support from pro-democratic 

forces. 

The presence of social media made election 

frauds visible and provable. Videos were posted 

showing certain election committees being in-

structed on how votes should be assigned. Some 

polling stations published real ballot papers, and 

people finally saw with their own eyes the scale 

and obscenity of manipulations. “Then I attend-

ed the first march—it felt like the entire capital 

was there. For the first time I realized how many 

were against the regime. I saw my friends and my 

neighbors there too; I understood that we stand 

together,” says Natalia.

Before Natalia and other women descended 

to the streets for peaceful manifestations, there 

were three nights of extremely violent clash-

es between protesters and the police. Cynically 

rigged elections were followed by massive oppo-

sition mobilization. The response by the securi-

ty forces was unexpectedly brutal, with multiple 

reports of excessive force, use of stun grenades, 

gas, and rubber bullets.11 The escalation of cruel-

ty, including torture, rape threats, and food and 

water deprivation, by law enforcement forces was 

testified across the country.12 According to offi-

cial data, over the first four days of protest, 6,700 

people were detained, while the information on 

hundreds of detainees remained unknown. In a 

desperate attempt to disrupt communication be-

tween protesters and their leadership, the biggest 

ever Internet shutdown was implemented by the 

government, when the entire country was blocked 

from the global network for at least 61 hours.13 And 

after three days of unmotivated violence from the 

government, the women stepped in.

“STOP, B*TCH, OR I SHOOT!”

“From the very beginning it was exclusively a wom-

en’s protest. With all the solidarity chains in white 

dresses and with red flowers, we wanted to make 

clear that as woman we were unarmed, harmless, 

well intentioned, and nonviolent. In contrast to the 

police and the army against us, we were peaceful. 

Women’s marches showed to everyone that they 

should not be afraid to join the protest because we 

are not bringing destruction, violence, or looting.” 

After Natalia’s husband was detained for eight days, 

she told him to stay at home to be safe. “What will 

they do to me? I’m just a woman.”

“We decided to march because we saw that men 

were not doing enough; they were weak, so it was 

our turn. We naively believed that nothing bad 

would happen to us, ’cause we are girls. We were 

wrong.” Olga, a 20-year-old student, says she is not 

a feminist. She does not believe in equality between 

men and women, at least physically. She also claims 

that there is more trust in men in leadership, and 

they should be in the forefront of revolution, since 

“women are more emotional.” Olga relied on men 

to secure her safety, to protect her from the police 

brutality, and she was disappointed. 

“It was October 25. My friend and I were about 

to leave the march when the police let off stun gre-

nades at the crowd. I lost sight of my friend and was 

trying to find her to escape together, everything 

was covered with smoke, explosions at our feet, 

people screaming, panicking. . . . I tried to hide in 

the nearest courtyard, but the police were already 

there roughing up some guy. After one of them 

shouted at me “Stop, b*tch, or I shoot!” I rushed to 

the bigger street.” That’s when she got hit by a stun 

grenade and was severely injured. In addition, Olga 

shared a story of sexual harassment by the police-

men, details of which she asked not to publish, so I 
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have no right to reveal it here. The only thing that 

I can confirm is that it is one of the most disgust-

ing and hideous stories that I, as a woman, have 

heard. She has been forced out of the country and 

now is building her new life from scratch. 

QUEER PERSPECTIVE

Anti-governmental protests after the rigged 

elections were massive and very inclusive—they 

united groups of artists, doctors, people with dis-

abilities, pensioners, teachers, and many others. 

Katerina, LGBTQ+ and feminist activist, shares: 

“I was hesitant to join at the beginning. Their 

rhetoric of protest ‘for our brothers, sons, and 

husbands’ was questionable for me. Why don’t 

you stand for yourself? Why do you have to find a 

man to protect? Then a queer column mobilized, 

and I realized that it was a historic moment for 

queer community to make our voices heard. If we 

step forward now, in the future no one will have 

the right to say that we were not there.” Kateri-

na together with other LGBTQ+ representatives 

and activists joined national protests in Septem-

ber and got disappointed rather than excited. She 

was marching under a rainbow flag for democracy 

and freedom and did not feel safe, not only due to 

massive police presence but also because of fellow 

protesters. Some were aggressive; some accused 

them of stealing the agenda and seeking attention. 

“What were we doing wrong? We were march-

ing with our flag, just like others; we were simply 

manifesting our existence.” 

Katerina and her partner had to flee the coun-

try. Above all she was worried about the future 

of her daughters, since in Belarus she, as a les-

bian, could have been accused of “LGBT propa-

ganda and child abuse.” Being a refugee herself, 

she has been working to support other women, 

same-sex couples, mothers, and other vulnerable 

groups of migrants. And even in the exile, she has 

to deal with open homophobia from people that 

call themselves pro-democratic and opposition. 

“Now we stand for the same goal, but when we win, 

people like me will beat up people like you”—this is 

the message that she received multiple times from 

certain anti-governmental groups. She is not giving 

up on fighting, as she is determined to make queer 

people visible in the anti-authoritarian fight and to 

ensure that the women’s contribution to the resis-

tance won’t be downplayed.

MADAM PRESIDENT?

Katerina is quite skeptical towards Sviatlana 

Tsikhanouskaya, who, despite being an inspira-

tion for thousands of women across the world, re-

iterates that she cannot wait to come “back in the 

kitchen to cook cutlets.” Katerina has more trust in 

another key figure of the opposition, Maria Kale-

snikava. She is a vocal feminist, professional mu-

sician, and art director who studied and toured in 

Germany and Belarus before she got involved into 

politics. In 2020, she headed the presidential cam-

paign of Viktar Babaryka, Lukashenko’s biggest 

competitor. After he was arrested, she united her 

efforts with Tsikhanouskaya and Tsepkalo and cre-

ated a triple alliance. Later, after both of her allies 

already fled the country, Kalesnikava was detained 

by the security forces after a failed attempt to force 

her out of Belarus. As her teammate reported lat-

er, she was forcefully pushed into the backseat of a 

van and brought to the border of Ukraine, where 

she tore up her passport and threw it out of the car 

window.14 After she refused to leave the country, 

she was sentenced to 11 years in a penal colony. 

“People voted for Tsikhanouskaya because there 

was no one else to vote for. But I hope one day they 

will vote for Masha [Maria Kalesnikava] because of 

who she is and what she stands for,” Katerina says. 

In 2020, Natalia did not vote for Tsikhanouskaya 

as the new president—she rather voted for a change. 

But since then, her attitude toward the opposition 

leader changed completely. “Sviatlana said she was 

not ready to be a president back in the day. I don’t 

know if she is ready today, but I would vote for her 
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now.” Anna is even more optimistic about the 

chances of a woman becoming the next president 

of Belarus. She claims enthusiastically that the so-

ciety, which on the family level is organized in a 

matriarchal structure, is ready for female leader-

ship more than ever. “The only one not ready here 

is Lukashenko.” 

CONCLUSION 

What has been happening in Belarus is illustra-

tive of broader trends, as women are playing an 

increasingly substantial role in political mobiliza-

tion and democratization across the world and in 

Eastern Europe specifically. Women-led protests 

in Belarus were intended to be more peaceful and 

inclusive, representing all social groups’ interests. 

It attracted people who otherwise would be hes-

itant to join anti-government protest out of con-

cern for possible unnecessary violence, looting, 

and street battles. 

Furthermore, Belarus women’s revolution cre-

ated new role models for the new generation of 

female leaders and activists, who are willing to be 

recognized as an independent member of the so-

ciety. This is especially interesting to observe in 

former soviet republic of Eastern Europe, where 

families have been historically based on the matri-

archal household model, which did not translate 

into political empowerment for women. “It is be-

lieved that men are the strong ones, but in reality 

women hold everything on their shoulders. The 

new generation is different, we’re tired of hear-

ing that we are worth nothing and that our val-

ue is defined by our male partner.” Women-led 

pro-democratic movements have been reshaping 

social roles as female opposition leaders are shat-

tering stereotypes. 

However, it should be noted that women’s pro-

tests in Belarus were not organized or managed 

by feminists. In fact, feminists’ “natural allies,” 

LGBTQ+ groups, have been silenced and dis-

criminated, as traditionalist values are still present 

and powerful in Belarus. Even prominent female 

activists tend to distance themselves from the very 

notion of feminism due to its negative connota-

tions in society and hence remain rather individual-

istic and poorly organized in their efforts. As one of 

my interviewees, Katerina, assumed, women are so 

negative toward the word “feminism” because they 

are tired of everyday social burden and “are afraid of 

more even duties and responsibilities.”

Nevertheless, it is increasingly obvious that Be-

larus’ society is rediscovering themselves. Classic 

femininity images and symbols has been success-

fully instrumentalized by women to protest against 

patriarchal dictatorship, while operating within 

global feminist agenda. And although Belarussian 

feminism is to face and overcome many challenges, 

maybe it will define its own unique way to fight for 

gender equality and women’s empowerment. 
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 IN 2020, MILLIONS OF PEOPLE in the Unit-

ed States and around the world rose up for Black 

lives, moving the decades-long call for abolition 

to the forefront of public political consciousness. 

This call, led by Black feminists,1 asks us to reject 

all dimensions of the carceral state: police, prisons, 

surveillance, and—crucially—the border. In the 

words of Angela Davis and Gina Dent, “the pris-

on is itself a border.”2 Scholar and activist Harsha 

Walia expands this to say that the border, too, is a 

prison.3 On streets across the country, protesters 

cut right to the heart of this relationship, chant-

ing, “La migra, la policía, la misma porquería.”4 

ICE, the police, the same shit.

The US border is not just a physical wall, but a 

much more complex, national, and even transna-

tional system. No matter how far you travel, you 

cannot move away from it. 

Its endless deputies—ICE, police, prisons, 

courts, employers, landlords, partners, and strang-

ers—exist everywhere to do its violence. Two-

thirds of Americans live within 100 miles of a US 

border (land or coastal), which gives Customs and 

Border Protection (CBP) jurisdiction to police and 

punish some 200 million people.5 The border itself 

is traveling, extending its authority southward in 

multibillion-dollar military aid programs. Former 

Department of Homeland Security (DHS) Assistant 

Secretary and CBP Commissioner Alan Bersin said 

it nakedly, “The Guatemalan border with Chiapas is 

now our southern border.”6

This system enforces particular violences against 

women, girls, and queer and trans people. More and 

more women are migrating in the Americas, and 

due to the illegality of the journey, they risk consid-

erable exploitation and gendered violence.7 Once 

in the United States, asylum seekers and undocu-

mented people are typically barred from formal 

employment and face a higher risk for labor abuse 

in informal sectors like farm work, food processing, 

and domestic work.8 Undocumented women dis-

proportionately face sexual abuse, in no small part 

because partners have the threat of deportation at 

their disposal.9 As the US immigration detention 
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system has grown significantly over the past few 

decades,10 women are increasingly incarcerated,11 

sexually and medically abused,12 and deported by 

the US government.

Each violence is a choice—a feature, not a bug, 

of a system carefully designed to enforce the proj-

ect of racial capitalism and imperialism. The late 

bell hooks wrote that feminism is “a struggle to 

eradicate the ideology of domination” that is in-

herent to “imperialism, economic expansion, and 

material desires.”13 Anti-imperialism cannot be an 

add-on to feminist praxis; it must be central to it. 

There is no liberation from sexist oppression in 

an unjust world. And there is no tearing down of 

walls without dismantling the systems that built 

them.

We can choose differently from the violence of 

our current systems. Led from the margins of rac-

ism and imperialism, feminist and queer move-

ments are fundamentally world-making projects. 

Scholar José Esteban Muñoz writes, “Queerness is 

essentially about the rejection of a here and now 

and an insistence on potentiality or concrete pos-

sibility for another world.”14 What a gift, that the 

tools we need to construct a world without bor-

ders come from the lineages that led us here. “No 

Borders” politics is imaginative, but ultimately 

it is practical15. It means a material difference in 

communities’ safety, connection, and access to the 

commons. There was a time before borders, and 

there will be a time after them. Can you see it?
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THE KNOWLEDGE AND VISIBILITY of the asso-

ciations mainly formed and/or led by indigenous 

women in the Colombian Amazon is a pending 

task. Different contexts of opportunity, such as 

calls to finance collective initiatives, have encour-

aged indigenous women in the region to organize 

around identity practices. Mostly, their activities 

are related to the traditional division of labor ac-

cording to gender in indigenous peoples, such as 

food management and the elaboration of handi-

crafts. The women’s struggle to revitalize cultural 

practices to sustain themselves economically are 

ways in which women have actively responded to 

different pressures on their lives and territories in 

the region. 

The research project “Mapping indigenous 

women’s organizations in the Colombian Ama-

zon” aimed to map indigenous women’s organi-

zations of the Colombian Amazon linked to the 

defense of the territory and the good living.1 Par-

ticularly, our purpose is to understand the moti-

vations, challenges, and expectations regarding 

the implementation of indigenous women’s col-

lective dreams. The study was developed through 

a collaborative alliance between Fany Kuiru and 

two young researchers from the nonprofit orga-

nization Fundación Yauda. She is a notable indig-

enous woman leader and current secretariat of the 

Women, Family and Children area of the regional 

organization for Amazonian indigenous peoples 

in Colombia (OPIAC). 

METHODOLOGY

This research sought to contribute to the or-

ganizational dynamics of the indigenous peoples 

of the Amazon under their own terms as well as 

to be comprehensive of the region’s particularities 

and consistent with the conditions of public order 

in Colombia in mid-2021. Due to our collective 

experience of community work and research in 

the area, we recognized from the beginning the 

need to acknowledge the particular contexts we 

wanted to include in our study. Under a feminist 

MAPPING INDIGENOUS WOMEN’S 
ORGANIZATIONS IN THE 

COLOMBIAN AMAZON

Lorena Romero Leal

Lorena Romero Leal is a Colombian activist-researcher and co-founder of 
Fundación Yauda and is interested in understanding the intersectional im-
pacts of extractivism on the lives and bodies of local populations, particularly 
women, as well as other alternatives for making Global South territories more 
viable and inviting for all living beings. Her extensive work in the Colombian 
Amazon and other biodiverse regions in Colombia has given her tools to carry 
out complex analyses that may have tangible applications. Currently, she is 
pursuing a PhD in anthropology at the University of Florida.



73DIFFERENTIAL VALUES OF LABOR

and sentipensante2 methodology, we under-

stood, especially the two non-indigenous 

researchers, that we had a great responsibil-

ity with our participants. A significant num-

ber of investigations in the Amazon tend to 

be short due to time and budget constraints. 

Also, many do not conceive the research 

results’ dissemination, which has generated 

distrust of indigenous peoples toward quick 

research projects in which long trust-build-

ing processes are not developed. In a certain 

way, this study could have been identified as 

another project seeking to take advantage of 

the native knowledge without contributing 

anything in return. In order to avoid our 

fieldwork being seen as an extractive act, we 

devised three strategies: (1) the establish-

ment of horizontal relationships in which 

the relation of researcher-researched power 

on legitimized knowledge vanishes, in key 

to recognizing the struggles and experiences 

of women leaders as the central axis of our 

research3; (2) the emphasis placed on the 

expected results as an opportunity for the 

visibility of indigenous women’s organiza-

tions and their trajectory through the digital 

map; and (3) the manifest interest in main-

taining and strengthening the relationships 

established and continuing the cooperative 

work in the future, which is directly linked to the 

socialization of the results of this work, which for 

the moment will be done through digital media.

This research was conducted in an extraordinary 

time (third national wave of COVID-19, ending of 

nationwide strike4) in five out of six departments 

in the Colombian Amazon. Our budget and time 

frame were limited, but one of the critical factors to 

successfully collect information was the research’s 

collaborative nature. Given the restrictions to con-

duct fieldwork, three research instruments were 

applied online and in-person: (1) survey for wom-

en area coordinators in local indigenous organiza-

tions, (2) survey for indigenous women organiza-

tions, and (3) semi-structured interviews. In total, 

39 interviews were conducted, 34 face to face with 

indigenous women leaders and 5 online with key 

actors. Finally, 85 women’s organizations comprise 

the digital map, including 69 projects led by wom-

en funded by the Colombian government environ-

mental program Visión Amazonia.

MAIN RESULTS

This work is an exploratory exercise contributing 

to the geographies of hope5,6, since it records geo-

graphically the indigenous women’s initiatives to 

work cooperatively for their communities and ter-

FIGURE 1. Screenshot of the digital 

map of indigenous women organizations in 

the Colombian Amazon. Most of the organi-

zations are located in or close to urban areas 

where most public services are provided.
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ritories in the Colombian Amazon. The geogra-

phies of hope are produced by resisting and pro-

moting reterritorialization processes, which drive 

creative processes based on solidarity between hu-

mans and non-human beings. For Hazlewood, the 

geographies of hope are also present in contexts 

of dispossession, direct violence, ecological trans-

formation by megaprojects, even those linked to 

CO2lonialism.7 The organizations studied are not 

only located in an ecosystem threatened by the cli-

mate crisis but also carry out their work amid new 

violent orders,8 socioeconomic inequality, and 

the damage caused by the armed conflict, illegal 

economies, and environmentalist discourses and 

practices, which are not exempt from stimulating 

dynamics that go against the life processes of local 

populations in their territories.

The organizations studied respond to the cur-

rent demands held by indigenous women in the 

Amazon. Throughout the region, they have tra-

ditionally been assigned a fundamental role in 

planting crops in the chagra, food processing, and, 

in general, sustaining life. Today, the demands of 

Western education and the labor market require 

native populations to complete a series of academ-

ic programs so as not to be left in the sectors with 

the lowest economic compensation if they work 

for a salary. Likewise, government institutions 

deliver ambivalent messages around empower-

ment and prevention of gender-based violence. 

Still, those programs tend to be very focused on 

specific populations without including differential 

ethnic approaches. Thus, women organize them-

selves because they seek a livelihood, but based on 

identity practices promoting culture’s reproduc-

tion. Although the agroecological knowledge of 

women is not frequently recognized,9 women in 

the Amazon know that they are the guardians of 

food seeds and other plants of traditional use and 

also that their knowledge is put into practice in 

their demanding daily work.

There is a diversity of motivations and objec-

tives that lead indigenous women to organize in 

the Amazon region. One of the axes that we initially 

perceived as dichotomous was economic empow-

erment and political participation. Perhaps because 

when mentioning the word “organization,” the first 

reference that arose within the indigenous move-

ment was the institutionalized indigenous organi-

zations, including the figure of the Cabildo o Cap-

taincy and the associations of traditional indigenous 

authorities,10 which within their structure include 

an area related to women’s affairs. Thus, this area 

is not seen as a separate section but is found within 

the organizations. Sometimes, when speaking with 

representatives of these institutionalized organiza-

tions, it was emphasized that indigenous people did 

not conceive a political division between men and 

women. The previous answer is closely related to 

the fact that women’s coordinations do not keep a 

record of organized women’s groups in their areas 

of influence, which means there is an under-record 

of these initiatives. In turn, this leads us to wonder 

about the level of participation of women in insti-

tutionalized indigenous organizations. 

Despite this first impression, economics and pol-

itics are indeed interconnected in the struggles of 

the indigenous peoples of the Colombian Amazon, 

as demonstrated by the discussions at the Summit 

of Women from the Amazon basin11 held 8–12 Oc-

tober 2021, organized by our colleague, Fany Kui-

ru. The narratives of the women leaders show that 

the notion of empowerment is not restricted to the 

economic independence of women, which tends to 

be seen as an individual process in other contexts, 

instead it is related, among other things, to the fact 

that being able to speak in public, to make their de-

mands heard in different settings, ultimately means 

that they are able to participate.

The women leaders interviewed emphasized the 

fundamental role that women play in sustaining the 

life of their communities. Their daily activities run 

among the production and transformation of food, 

family care, and support in ritual preparations, 

health, and education. This means that women in 

Amazonian indigenous communities are the trans-

mitters of traditional knowledge because of their 
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active role in preserving native languages and 

agroecological practices. The search for spaces in 

relatively new scenarios such as indigenous pol-

itics in the dialog with government institutions, 

salaried jobs, and the sale of food in urban areas 

are actions continuing the economic practices of 

women within their communities. Those spaces 

respond to their social and economic conditions, 

including those experienced by women victims of 

forced displacement. The opening of these spaces 

means for women to have access not only to mon-

etary resources but also to symbolic resources, 

such as their positive valuation as caretakers of the 

forest, which are linked to their daily struggle to 

have a good life for themselves and their families. 

In such a way, their participation in multicultural 

societies, which includes highly institutionalized 

and more informal settings, is often mediated by 

their traditional knowledge and identity practices. 

In addition, the lack of opportunities and the 

interest in recovering ancestral and cultural prac-

tices are two main reasons to form organizations. 

Therefore, most organizations aim to develop 

productive activities to promote their individual, 

familial, and communal well-being. Remarkably, 

those enterprises designed by women are direct-

ly related to the cultural practices and traditional 

knowledge of their peoples, including topics such 

as food sovereignty, craft production, and tradi-

tional medicine. External conditions of possibility 

include the requirements made by government 

institutions and nongovernmental organizations 

(NGOs) to consolidate as a women’s association 

to finance collective projects.

There are also quite a few challenges that 

women leaders have had to overcome for their 

voice to be heard. Male leaderships continue to 

prevail at different scales characterized by the 

practice of a hegemonizing policy, seeking to nul-

lify the participation of sectors not fully inserted 

in the local dynamics of networks of corruption 

and patronage. This situation is not exclusive to 

indigenous organizations but affects all political 

spaces in the region, as mentioned by the inter-

viewees. Structural discrimination, the inexistence 

of intercultural and gender approaches in many of 

the departmental and municipal programs, the lack 

of civil servants with experience in working with 

ethnic populations, the little participation in public 

positions of indigenous people, and the insufficient 

resources to guarantee the satisfaction of human 

rights are recurrent situations in all the Amazoni-

an departments in Colombia. At the same time, the 

presence of armed actors in forest reserve areas or 

indigenous territories limits the full participation 

of society in territorial management and use. In Co-

lombia, the threats to social leaders committed to 

defending their territories have become alarming 

in recent years, even though the national govern-

ment proclaims that the country is in a post-con-

flict period.12 

FINAL REFLECTIONS

Women’s organizations do not belong exclusive-

ly to processes of institutionalized organizations. 

The research’s participants position themselves 

from different identity markers, which shows the 

intersectional construction of their subjectivity as 

indigenous women but also as victims of the con-

flict, displaced, and/or mothers head of household. 

Hence, intersectional analyses are necessary when 

considering spaces for participation and meeting of 

indigenous women from the Amazon region in all 

the stages of public policy. Also, although the re-

lationship maintained with the constituted indig-

enous organizations is not, by all means, exclusive, 

frequently their work and action scenes coincide. 

They work cooperatively to generate and strength-

en lasting alliances with NGOs and state institu-

tions participating in decision-making scenarios 

on environmental policy, land rights, food security, 

etc.

One contribution of this research is not to take 

the relationship between women and the environ-

ment for granted and, specifically, to complicate 

the relationship between Amazonian indigenous 

women and climate change. We sought to under-
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stand the problems identified by the women lead-

ers in relation to the broader context of their par-

ticipation in the indigenous movement. Our work 

recognizes their role as architects of practices 

challenging the extinction of indigenous peoples. 

Their organizations promote fairer economic 

and political dynamics that redistribute financial 

and symbolic resources within the framework of 

a globalized economy that threatens to eradicate 

multiple forms of life and coexistence.
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FOR EVERY FIVE HOURS the average Indian 

woman spends on unpaid care work in a day, a 

man spends half an hour—a ratio over three times 

the global average.1 Changing this ratio can dis-

mantle entrenched gender roles and arrest the 

declining participation of women in India’s paid 

workforce. Alarmingly, between 2006 and 2021, 

India’s female labor force participation rate de-

clined from 34 percent to an abysmal 22.3 per-

cent.2

This represents an immense economic and so-

cial loss. In terms of growth, increasing women’s 

labor force participation in India by 10 percent 

could have added $770 billion to the GDP be-

tween 2018 and 2025.3 More importantly, pro-

moting financial independence among women 

will advance gender equality, a critical social goal. 

But to seize these benefits, women professionals 

have to be supported by a conducive ecosystem 

and policy environment that not only addresses 

workplace obstacles but also more pervasive so-

cial barriers. The foremost of these is care work. 

What is this care work that is disproportion-

ately borne by women and nudges them to quit? 

Care work may be broadly defined as the work 

of looking after the physical, psychological, emo-

tional, and developmental needs of one or more 

other people and is the primary reason women 

drop out of the workforce.4 Other reasons include 

inflexible working hours, concerns of safety, and 

infrastructural inadequacies. Additionally, there 
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are few opportunities for part-time work and mul-

tiple challenges surrounding the re-entry of wom-

en into the labor force.

A necessary condition for women to go out to 

work is that men pick up the slack at home. Their 

current lack of participation in care work is as much 

a problem of social norms as it is a structural issue. 

Surveys indicate that men view their contribution 

to domestic chores as “helping the women with 

their work” rather than their own responsibility.5 

While combating these ingrained norms is a long-
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term goal, public policy will be instrumental in cre-

ating structures that enable and encourage men to 

take up care work. Potential policy interventions 

include introducing paternity leave, facilitating 

flexible work, and instituting wages for caregiving.6

Statutory paternity leave is one of the most wide-

ly used measures to promote men’s participation at 

home, especially in childcare. Although a growing 

number of organizations now offer this, including 

the government’s Central Civil Service,7 India is yet 

to see definite legislation on the topic.8 Research 

indicates that extended paternity leave is linked to 

fathers’ active involvement in care work and deter-

mines the allocation of domestic responsibilities be-

tween couples in the years to come.9 Not only is this 

essential for men’s well-being, it also mitigates the 

negative impact of motherhood on their partner’s 

career and diminishes the household’s long-term 

gender wage gap.10 At the workplace, an increase 

in men taking paternity leave could normalize ma-

ternity leave for women and reduce the bias that 

mothers returning to work often face. 

Given the ubiquity of gender stereotypes and 

the higher earning potential of men across borders, 

some countries have taken concrete steps to count-

er their effects on the uptake of paternity leave. 

Specifically, they have made paternity leave paid 

and non-transferable and minimized eligibility re-

strictions.11

Flexible work, an arrangement that was main-

streamed and degendered during the pandemic, 

represents another solution.12 Analysis indicates 

that men spent more time on domestic work during 

the 2020 lockdown when working remotely, even 

though women still bore the greater proportion.13 

We must not lose this advantage—while flexible 

work is a benefit usually granted at the employer’s 

discretion, there are global precedents for it to be 

laid down in policy. In the UK, for example, em-

ployees have a statutory right to request their em-

ployers for flexible working conditions.14 Japan’s 

Child Care and Family Care Leave Act requires em-

ployers to provide shorter working hours, flexible 

timing, staggered working hours, remote work, 

or financial assistance for formal childcare or el-

dercare services.15 Though a lack of equivalent 

digital infrastructure in India limits the viability 

of such a policy on a large scale, incentive schemes 

for organizations that offer flexible working ar-

rangements could be a possible solution.

Finally, an idea that has the potential to trans-

form the balance of responsibility within homes 

is payment for care work. A proposition this rad-

ical is likely to face resistance, but implementable 

solutions include a salary for caregivers through a 

statutory deduction from the breadwinner’s salary 

or a contract between the two. Assigning econom-

ic value to care work could have a transformative 

impact on the—usually female—caregiver’s finan-

cial independence and push more men to take up 

this role by elevating its status in the household. 

While this has been an enduring idea in feminism, 

recognizing the value of care work deserves more 

consideration from policy makers. 

For policy to be conducive for women in the 

workforce, it has to be gender sensitive. Thus, it 

is equally important to remove or amend policies 

that reinforce the roles of the male breadwinner 

and female caregiver. For example, India’s Ma-

ternity Benefit (Amendment) Act 2017 permits 

mothers to visit their workplace daycare centers 

up to four times a day but has no such provision 

for fathers, signaling that childcare is a women’s 

responsibility.16 Such a policy enshrines regres-

sive gender norms and acts as a disincentive for 

men to take on care work.

Although these recommendations only apply 

to a fraction of India’s population—urban profes-

sionals who work in the organized sector—they 

can still create a tangible impact. This is the seg-

ment where the problem of women’s labor force 

participation is acute—in 2019, only 7 percent of 

urban Indian women were in paid employment,17 

and as household incomes grow, women are more 

likely to drop out of the workforce due to social 

pressure.18  
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However, even a well-thought-out policy will be 

constrained by gender norms. For example, while 

Sweden and Finland have among the highest uptake 

of paternity leave—70 and 82 percent, respective-

ly—they also have more liberal social norms than 

India. On the other hand, countries like Japan and 

Korea fare differently.19 Both have provisions for 

one year of non-transferable paid parental leave, 

but only 2 percent of Japanese men with a newborn 

child have made use of it, and in Korea, men make 

up only 4.5 percent of parental leave users.20  

The importance of context means that policy 

must be social norms intentional so it can enforce 

the practice of certain behaviors with time. For 

example, the Arogya Laxmi program in Telanga-

na includes a unique “spot-feeding” component21 

to ensure that the food provided under the scheme 

is consumed by its intended recipients, i.e., preg-

nant and lactating women.22 Also, these essential 

policy interventions need to be supplemented with 

additional measures, like public campaigns that en-

courage men to take leave and be more involved at 

home.

The participation of men in care work will break 

down the principal barrier to women’s entry into 

the workforce and, in due time, reverse the trend 

of India’s falling female labor force participation. 

With public policy as a catalyst, India’s urban ed-

ucated women have the potential to create a tre-

mendous multiplier effect that can transform the 

country’s economic, social, and political trajectory. 

Rather than being the problem, they can, rightfully, 

be a part of the solution.
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INTRODUCTION 

Men are considered the default. This observation 

was made most eminently, perhaps, by Simone 

de Beauvoir when she wrote in 1949: “He is the 

Subject, he is the Absolute - she is the Other.” 1 De-

cades later, women in India are still “the other” 

and fighting to be recognized in male-dominated 

spaces like farming.2 

Globally, around 43 percent of the workforce 

engaged in agricultural activities comprises wom-

en.3 Even though women are usually not recog-

nized as farmers in India, reports suggest that 405 

million women in India are engaged in agricultur-

al and other allied activities.4 

There is no clear or formal definition of who 

a farmer is. In practice, however, the identity of 

a farmer is linked to land ownership,5 leaving the 

vast majority of women out of its ambit. Recent 

statistics released by the University of Maryland 

and the National Council of Applied Economic 

Research (NCAER) state that women constitute 

over 42 percent of the agricultural labor force in 

India but own less than 2 percent of farmland.6  

A study published by BMC Public Health reported 

that out of 11,000 annual global deaths due to acute 

pesticide poisoning, 6,600 occur in India.7 It is likely 

that this number is much higher, given the lacuna 

in reporting exposure deaths in India. Reasons for 

this high number of acute pesticide poisoning in-

clude lack of training, awareness, and information 

about the health risks of pesticides; weather con-

ditions; extremely poor business practices by the 

pesticide companies; and the decrepit regulatory 

regime that fails to ensure that pesticide companies 

are held accountable for illegal and unsafe business 

practices. The global pesticide industry operates 

under the myth of “safe use”; however, they are not 

held accountable to ensure it. 

Indian women engaged in agricultural activi-

ties do not have access to information or training 

to minimize the health impacts of carrying out ag-

ricultural work. The National Statistical Office’s 

Situation Assessment of Agricultural Households 

(SAAH) 2018–19 reported the farming population 

to be anywhere from over 90 million to almost 

150 million farmers,8 but only about half a million 

(5,85,130) farmers have been trained on integrated 
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pest management, which includes training on safe 

usage of pesticides.9 Gender-segregated data on 

this training are unavailable. 

Women face the risk of exposure at all stag-

es in the agricultural process as they carry out 

the work of weeding and preparing the field for 

sowing; collection of fodder, fuel, herbs, grasses, 

medicinal plants, and produce; and post-harvest 

activities such as disposal, thinning, packaging, 

preserving seeds, etc. 

The gendered division of labor means that the 

overwhelming majority of labor in the private 

sphere is undertaken by women. The health risks 

of “public” agricultural labor may be insufficiently 

recognized, but the risk of pesticide exposure due 

to domestic work is barely even acknowledged. 

Women are at risk of exposure to pesticides 

through mixing solutions, washing pesticide bot-

tles for re-use, and performing household chores 

such as the washing of contaminated clothing. 

Consequently, even women who are not direct-

ly engaged in agricultural activities are often ex-

posed through unpaid, non-occupational work. 

Despite the diverse ways in which women are 

exposed to pesticides, the common assumption is 

that pesticide exposure is a risk primarily experi-

enced by men.10 

Heavy dependence on toxic pesticides has led 

to adverse health impacts, as well as deaths caused 

by accidental exposure.11 There is a need to rec-

ognize and appreciate gender-specific impacts of 

pesticides on women to formulate policies to safe-

guard women’s health. 

With increasing feminization of agriculture 

due to migration of men to urban areas,12 it is also 

imperative to investigate gendered information 

gaps to ensure appropriate steps can be taken so 

that women can access the information they need 

to undertake agricultural practices safely. 

WOMEN’S UNIQUE VULNERABILITY

Accidental exposure to pesticides poses risk from 

acute problems such as nausea, vomiting, breath-

lessness,13 headache, skin irritation, and burning 

in the eyes to chronic diseases like cancer, immune 

failures, inflammatory diseases, and reproductive 

disorders, and in extreme cases may even cause 

death. Long-term effects of exposure could lead to 

cardiopulmonary issues, neurological and skin dis-

orders,14 adverse reproductive effects15 such as foe-

tal deformities, miscarriages, lower sperm count, 

brain tumors,16 etc. 

A study conducted in three cotton-farming vil-

lages in southern India found that the mixing and 

refilling of pesticide bottles can be as dangerous as 

the direct spraying of pesticides.17 This study was 

crucial in revealing how women cotton workers 

undertaking allied activities are seriously exposed 

to pesticides.

Several studies have shown that female bodies 

absorb and store pesticide in the skin. Pesticide 

exposure becomes particularly dangerous during 

pregnancy and breastfeeding as there is a risk of 

miscarriages and birth defects.18 Pesticide exposure 

can also result in menstrual disorders among wom-

en as well as swelling and discoloration of the skin 

of the limbs and frequent fever attacks.19,20 

While the involvement of women in pesti-

cide-spraying activities is limited, of the women 

who are direct users, many complain of sore eyes, 

skin rashes, burnt fingernails, disruption of the 

menstrual cycle, birth defects, and in cases of ex-

posure during early pregnancy, the loss of unborn 

children.21  

There is more evidence on the specific biological 

effect on the female body of the accidental exposure 

of pesticides. Studies have shown biological factors 

like body size and stages of life such as pregnancy, 

lactation, and menopause22 may also affect women’s 

vulnerability to pesticides. They can lead to issues 

such as premature births, birth defects, and low 

birth weight from trans-placental exposure or via 

breast milk during postpartum breastfeeding.23  



83DIFFERENTIAL VALUES OF LABOR

Despite existing documentation of the pesti-

cide-induced health problems unique to women, 

the risk of pesticide exposure and the provisions 

regarding protection against these risks are not 

reflected in the laws and policies of the govern-

ment in India.24 

INVISIBLE IN LAW AND POLICY

The International Code of Conduct for Pesticide 

Management, established by the Food and Agri-

cultural Organisation and the World Health Or-

ganisation, contains several directives to guide 

governments and industries to regulate pesticides 

in order to ensure the health and safety of its us-

ers. 

The code requires industries to ensure appro-

priate packaging and labelling of products and 

complete technical support backed by full product 

stewardship to end-user level, including advice.25 

It specifically states that pesticides whose han-

dling and application requires the use of personal 

protective equipment (PPE) that are expensive, 

unavailable, or uncomfortable should be avoided 

in places with hot climates (of which India quali-

fies). The code also requires governments to make 

efforts especially with regard to vulnerable groups 

including women to introduce support and de-

velop policies. Governments are also required 

to carry out health surveys of those who are ex-

posed and document poisoning cases, extension 

services, health advisory services, first aid centers, 

proper disposal of containers, awareness about 

health risks,26 and so on. 

The pesticide industry is reliant on the safe 

use of their products. Products that are potential-

ly dangerous or even lethal for humans are con-

sidered safe when they are used under the right 

conditions. In practice, however, universally safe 

use is near impossible given weak regulations in 

low- and middle-income countries and a lack of 

industry accountability.

In India, pesticides are managed and regulat-

ed through a five-decades-old law called the 1968 

Insecticides Act. It provides for limited provisions 

with regard to the safety of the end user or those 

who may indirectly face the risk of exposure. There 

is no provision for companies to create awareness 

or provide training on safe use of their products. 

The act requires pesticides to be labelled and sold 

with appropriate warnings; however, the products 

are not clearly and appropriately labelled as per the 

Insecticide Act and Insecticide Rules.27 Companies 

conduct minimal training under their stewardship 

program; whatever training is conducted is with 

the objective of highlighting the benefits of using 

pesticides. Several attempts to bring an amendment 

to this law have so far failed.28 Neither the govern-

ment nor the companies are being held accountable 

for providing information, training, and awareness 

regarding pesticides risk to women farmers. 

It is clear from the data available that in India, 

like many other countries in South Asia, the own-

ership of the land, and hence the decision-making 

power regarding land use, transfer, alienation of 

land, and other important aspects, remain predom-

inantly with men. Since credit schemes are general-

ly available only to farmers who own land, the ben-

efits under such schemes are also available largely 

only to men.

Besides access to credit, these schemes provide 

benefits such as plant protection, training, in-

formation on the latest agricultural practices and 

technology, and others. Government schemes and 

extension programs also provide specialized train-

ing for pest management.29 Vital information about 

pesticide exposure and safe practices flows from 

these schemes, resulting in the exclusion of a vast 

number of rural women who are engaged in agri-

cultural and farming activities.30,31

A study conducted in Karnataka, India, found 

that many women claimed they were not farmers, 

but when asked about their daily activities, they 

reported that they were engaged in agricultural 

activities. These women were interviewed to un-

derstand access to information and the kinds of ag-
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ricultural information they seek. What came to 

light was that women sought information on the 

use of pesticides and fertilizers. The information 

sought was directly or indirectly linked to health 

concerns since the information available on health 

risks is limited.32 

Further, there are very few studies that actual-

ly examine women famers’ need for information 

on agricultural activities. However, through the 

initiative of certain nongovernmental and other 

organizations, there have been efforts to enable 

women to access informative schemes. For exam-

ple, under the government scheme pertaining to 

plant protection, the concept of farm schools was 

introduced where information regarding seeds, 

pesticides and their use, risks, and latest agricul-

tural technology is given to farmers. Through 

the initiative of civil society organizations, there 

are instances where women have also enrolled in 

such farm schools.33 Therefore, although some 

civil society efforts to educate women on safe 

farming practices have been made, they are large-

ly excluded from systematic and institutionalized 

state schemes and educational programs. 

CONCLUSION AND 

RECOMMENDATIONS

There are data to suggest that women engaged 

in agriculture are placed at high health and safety 

risk, of which they are unaware due to inadequate 

state policies and bad practices of pesticide com-

panies. 

The traditional set up in Indian households 

(restricted mobility, engagement in domestic la-

bor, etc.) creates obstacles for women to access 

information that is crucial for their safety at the 

workplace. As a consequence of customary and 

traditional property ownership and succession 

norms, women’s right to land ownership is de-

nied. Gender-blind policies that recognize only 

land owners as “farmers” have pushed women 

farmers and cultivators to the margins, rendering 

them invisible in the eyes of current government 

policies and schemes. 

The situation presents the need to examine 

existing policies through a gender lens and bring 

about some specific changes focusing on women:

* Establish institutional mechanisms at the lo-

cal level through the Gram Panchayat system 

to identify women in agricultural activities 

and offer gender-specific information regard-

ing pesticide exposure, protective measures, 

and first aid.

* Introduce gender mainstreaming in existing 

pest-management schemes by including gen-

der-specific concerns, such as identifying as 

the risk of pesticide exposure from domestic 

work. 

* Ensure that PPE and protective clothing is 

manufactured taking into account cultural 

and gendered-clothing norms, without as-

suming men as the default user. 

* Make pest-management training programs 

more gender sensitive, by including gen-

der-aware information and training as well 

as by employing women as trainers. Women 

trainers are more likely to understand and re-

spond to women farmers’ concerns and make 

women more visible as agricultural experts.

* Decrease the current reliance on chemical 

farming by empowering women to utilize 

traditional organic farming practises that are 

locally adaptable.

* Expand the definition of “farmer” by adopt-

ing the definition in the National Policy for 

Farmers.34 This definition was proposed in 

2007; however, it has not been incorporat-

ed in any legal document, thus rendering it 

non-actionable. The broader scope of this 

definition will include women engaged in ag-

ricultural and allied activities, allowing them 
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to access existing government informational 

and training programs. 

* The state must hold pesticide companies 

accountable to existing international stan-

dards prohibiting the sale of hazardous pes-

ticides for which they cannot ensure safe 

use.35 
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CLAD IN PINK SARIS, unflinching in their ap-

proach, a dedicated team of medics who often 

go by the name ASHA (accredited social health 

activist) have been turning the monumental 

task of vaccinating rural India into a reality. 

This one-million-strong1 body constitutes the 

world’s largest all-female community health 

worker program.2 With the third wave of 

COVID-19 engulfing the country, India needs 

these frontline workers more than ever. This 

experience has served as a crucial reminder of 

the problems faced by ASHA workers: consis-

tently undervalued services, enormous pay dis-

parities, and limited safety measures.

With over 72 regular duties, including an-

te-natal and postnatal care, immunizations, 

community well-being, family planning, and 

nutrition care,3 ASHAs are overburdened, even 

more so due to COVID. With the onslaught 

of the pandemic, an ASHA worker performs 

a variety of additional tasks including door-

to-door visits, contact tracing, quarantining 

migrants, and arranging for relief measures, 

all of which require them to devote themselves 

7–12 hours per day, oftentimes up to seven days 

per week.4 At any moment of the day, patients can 

call them to discuss health concerns. This is notice-

ably in contrast with their official charter, which 

states that they are expected to work for three to 

four hours per day, two to three times per week.5 

Despite increasing their workload, the pandem-

ic has been accompanied by little to no protective 

gear and transportation support. Without access 

to personal protective equipment (PPE) kits and 

gloves, a 200 mL bottle of sanitizer, six-hour dis-

posal mask, sometimes just a dupatta or the corners 

of their saris must make do. Additionally, there has 

been a pressing absence of specialized safety train-

ing for treating COVID. Each ASHA is allocated up 

to 1,500 people within a single locality.6 With the 

imposition of strict lockdowns in many parts of the 

country and the associated disruption of transpor-

tation services, it has become extremely tedious for 

them to reach their assigned populations.7 To save 

money, many ASHAs prefer to cover long distances 

on foot, which can be treacherous.

Another important element contributing to 
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their hardship is the pay gap. ASHAs are viewed 

as “honorary workers” or volunteers rather than 

as government employees. This is because they 

are not “industrial workmen.”8 This distinction 

results in honorariums, payments carrying no 

legal obligations, rather than fixed monthly sala-

ries for ASHAs. The honorariums are often much 

lower and do not offer as much opportunity for 

a pay raise. Critically, this pushes ASHAs out of 

the Minimum Wages Act and deprives them of 

many perks granted to a government employee, 

such as maternity benefits, job security, and social 

security funds.9 Under the honorarium system, 

ASHAs usually receive ₹2,000 ($27) to ₹4,000 

($54) per month along with a maximum of ₹1,000 

($14) in performance-based incentives with enor-

mous pay disparities between states.10 During the 

pandemic, ASHAs were provisioned to receive 

₹1,000 extra per month to compensate for their 

increased work.11 However, in reality, hardly 

any ASHA received the full amount.12 While this 

incentive was slated to begin in April 2021 and 

lapse after October 2021, the government web-

site stopped working after August 2021 in many 

states.13 Facing extreme financial difficulties after 

receiving no payment for over two months, Sari-

ta Devi, an ASHA from Uttar Pradesh attempted 

suicide.14 The ASHAs’ painfully low level of in-

come and frequent delays in payment fail to re-

flect their essential contribution to the communi-

ty. Additionally, a major segment of ASHAs come 

from low- to middle-income backgrounds, which 

makes even this small wage crucial to the family 

income. Delays in payment can be devastating. 

These frontline workers are often subjected 

to the hostility of the community. Fearing that 

ASHAs may forcefully quarantine them in gov-

ernment facilities or infect them, communities of-

ten disrespect their efforts. This fear, along with 

other social stigmas, has escalated to violence in 

certain regions. Suksham Makane, an ASHA, was 

left injured by the citizens of Latur during her 

COVID documentation work after she advised 

them to follow social distancing protocols.15 In a 

similar incident in Faridabad, an ASHA was beat-

en up while conducting a door-to-door survey.16 In 

the heart-wrenching case of Uttar Pradesh, caste-

based violence led to the gang rape and murder of 

an ASHA.17 Physical safety remains a paramount 

concern as they complete their frontline care duties. 

Even after a decade of protest, ASHA demands 

for change have fallen on deaf ears. Recently, an 

on-the-ground protest against delays in payments 

in Jantar Mantar led to an FIR (first information 

report) being lodged against ASHAs, creating in-

stitutional delays that complicated the process of 

receiving their dues.18 Furthermore, such actions 

deter ASHAs from protesting for their rights. This 

poses a critical, or rather, uncomfortable question: 

had this body been composed of men, would they 

have to undergo the same social, physical, and fi-

nancial struggles?

It is time that these deeply ingrained injustices 

towards ASHAs, including their as honorary work-

ers, be challenged. Such a provocation would re-

sult in fair wages and affirm their standing in the 

community while building the foundation of In-

dia’s rural healthcare system. These changes would 

transform the lives of educated rural women in 

this profession, providing both current and future 

ASHAs a safer working environment, stronger so-

cioeconomic standing, and dignity.
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A MANTRA WE HEAR almost daily from corpo-

rate titans everywhere is, “People are our most 

valuable resource.” There is evidence to back up 

this claim. In 1975, 83 percent of the value of an 

S&P 500 company was tied to its physical assets. 

By 2015, that statistic had completely inverted, 

and human capital represented 84 percent of the 

typical company’s value.1 

Research tells us that more diverse companies 

outperform their peers.2 These dynamics, coupled 

with a more socially conscious shareholder class, 

have led the Securities and Exchange Commission 

(SEC) to look at human capital disclosures more 

seriously.

Current disclosure rules do not tell us much 

about the economic parity or advancement of 

protected classes in corporate America. This 

deficit could be addressed immediately by requir-

ing publicly listed companies to disclose median 

compensation by gender and race. Requesting in-

formation of this nature is not new. The Dodd-

Frank Act of 2010 requires almost all US firms 

to disclose their CEO pay ratios (total CEO com-

pensation compared with the median employee).3 

And any firm with employees in the United King-

dom is already required to disclose their pay gap for 

UK-based employees.4 

Until 2020, the SEC only required companies to 

disclose one HR-related metric: the total number of 

employees at a public company. New rules released 

last year now require companies to disclose mate-

rial human capital risks related to attraction, devel-

opment, and retention as well as diversity, equity, 

and inclusion (DEI) and safety issues. However, the 

commission’s guidance fell short of telling compa-

nies which data to disclose. If this sounds vague to 

you, you’re not alone. 

Without direct guidance, companies struggled 

with this mandate and were unsure which infor-

mation to share with investors or how to present 

it—a problem that seems to plague most corporate 

DEI programs. Even when there were good inten-

tions, there was poor data and little comparability. 

To wit, one of America’s most esteemed software 

companies used its DEI report to trumpet perfect 

pay equity (equal pay for equal work) of $1.01 in 

earnings for women for every $1.00 a man made in 

an equivalent role. However, that same firm’s UK-

based female employees still only made 90 percent 
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of what men made when compared with all em-

ployment classifications (pay gap).

Why does median total compensation matter? 

If Facebook executive Sheryl Sandberg walks into 

a bar with nine Americans who each make $36,000 

(approximate per capita US income), the average 

income of the bar (after her arrival) would spike 

to $3–5 million dollars per year. Yet, the medi-

an income of $36,000 would remain unchanged. 

In extreme environments, like corporations with 

large CEO pay packages, median figures tell us 

more about how the average employee is treated. 

Median total compensation data cut through the 

myriad factors that contribute to pay gaps (talent 

pipeline, attraction, retention, motherhood, and 

yes, sometimes discrimination) and offers one 

clean data point that is relatively immune from 

statistical window dressing.

For decades, the investment community’s pri-

mary focus has been on risk and return. Wheth-

er or not an investment was “good for the world” 

was usually an afterthought. With the rise of ESG 

(environment, social justice, and corporate gov-

ernance) investing, both individual and institu-

tional investors are now paying more attention to 

social accountability and making sure that they’re 

putting their money where their values are. Even 

with changing investor sentiments, companies 

are still fighting shareholder-led gender pay dis-

closure resolutions. In a sampling of 12 such reso-

lutions from the 2020 proxy season, Oracle Corp. 

was the only company that encouraged investors 

to vote for the resolution5—a smoking gun for 

regulators that voluntary disclosure is not the an-

swer.

Requiring SEC-registered companies to dis-

close median total compensation by gender and 

race would usher in a new era—one in which cor-

porate DEI efforts might gain sponsorship in a 

way that they never have before. Mitigating glar-

ing compensation gaps might become a customary 

key performance indicator for all corporate man-

agers. And most importantly, as it relates to the 

SEC’s mission, socially responsible investors would 

be able to visibly track corporate performance and 

improvement and make their investment decisions 

accordingly.

The current SEC chairman, Gary Gensler, has 

been known to lead measures to adopt disclosure 

requirements that cater to the interests of socially 

responsible investors. This does not imply that mi-

gration to more robust human capital disclosures is 

inevitable. The time is now to move swiftly toward 

a data-driven approach to human capital investor 

disclosures. In recent years, ESG investing has be-

come a tremendous area of growth for the finan-

cial services industry. However, it’s not without its 

sceptics, many of whom claim that investing deci-

sions are not a substitute for sound policy measures 

that are ultimately necessary to fix social problems. 

These criticisms of the ESG movement can be used 

as political cover for the SEC to craft consistent dis-

closure policies around human capital that can help 

us drive a more just and equitable economy.

Readers interested in sharing their thoughts on 

this matter can contact the SEC at www.sec.gov.
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