Absolute Sovereignty Exceptions as well as Legal
Obligations of States to Protect the Rights of LGBTQI and
Gender Diverse Persons (GDP)"

By Portia Comenetia Allen, James Katlego Chibamba, Shawn Mugisha, and Augusta
Aondoaver Yaakughii

Portia Comenetia Allen has been fundraising in Africa for two decades, primarily in East Africa with local communities and non-
governmental organisations. Collaboratively, they have raised ~$10 million for education, health, and human rights projects.
Allen is an activist and a lifelong volunteer, having volunteered with the Carter Center, Hubert H. Humphrey Fellowship
Program, National Black Herstory Task Force, and the Emory University Global Health Organisation. She holds a master of
arts degree in modern international studies and a bachelor of arts degree in history and geography.

Katlego Chibamba is a Johannesburg-based human rights defender, born in Kimberley, South Africa. He holds a bachelor of
laws degree from the University of South Africa. He is currently a grants officer at the Other Foundation, an African trust that
works as a grantmaker and fundraiser, while advancing equality and freedom in southern Africa, with a particular focus on
sexual orientation and gender identity. During his student activism years, Katlego, then a student radio producer amongst other
responsibilities, founded two LGBTQI+ rights organizations, namely Gays and Lesbians of Rustenburg and Gays and Lesbians
of the University of South Africa. He went on to become the founding board Chairperson of Serenity Rehabilitation and
Development Home, an organization that provides support services to those suffering from alcohol and drug related challenges.
Katlego is a fellow of the Human Sciences Research Council and University of Central Los Angeles leadership in the stigma
reduction program, YALI alumnus, and a qualified LILO Master Trainer through Positive Vibes Trust.

Shawn Mugisha is a transgender man from Uganda and a freelance human rights activist with hands-on experience in security
planning, research, advocacy, and community mobilisation. He has worked for nearly a decade as a frontline activist, peer
educator, community paralegal and facilitator for lesbian, gay, bisexual, transgender, intersex, queer (LGBTIQ) and sex worker
communities in Uganda. He trains members of law enforcement, local leaders, and health workers in human rights and inclusion
for LGBTIQ persons. In recent years, Shawn has combined his activism with his love of nature and experience as a farmer. He
uses permaculture design to organise community farming projects for LGBTIQ survivors of human rights abuses. These projects
engage LGBTIQ people and communities in order to create safe spaces and change mindsets, therefore establishing and
economic inclusion for LGBTIQ persons. These projects also allow LGBTIQ people to navigate their personal road toward
healing and a higher quality of life.

Augusta Aondoaver Yaakugh is a Nigerian based in Abuja. She is a barrister and solicitor of the Supreme Court of Nigeria
having been called to the Nigerian Bar. She is a member of the Nigerian Bar association. She obtained her first degree in law
from Benue State University, Makurdi, and attended the Abuja campus of the Nigerian law school. She also holds a master’s
degree in corporate law and governance from Nasarawa State University, Keffi. She is the executive director of Lex Initiative for
Rights Advocacy and Development (LIRAD), whose mission is to promote and protect the interest of vulnerable groups and the
environment. She has expertise in the human rights and governance sector, with special emphasis on corporate accountability
and human and environmental institutions engagement. She has also been engaged in several works geared toward gender
issues, digital freedom, and ending discrimination and violence against sexual minorities. She likes reading and sightseeing.

Section 1: Introduction'”

Within this paper, we analyze three African country contexts—Nigeria, South Africa, and
Uganda—in terms of absolute sovereignty exceptions as well as legal obligations of States to
protect the rights of LGBTQI and GDP.

In Africa, membership to the African Union (AU) could be regarded as one way in which states
have agreed to cede some of their sovereign powers to achieve common objectives. In terms of
the AU Constitutive Act, various organs with diverse competencies have been established whose
effective execution is dependent on states transferring some of their sovereign powers to those



bodies. These institutions include the Assembly of the Union (Articles 6-9) and the Executive
Council (Articles 10-13), among others. The aim of these bodies is to achieve the AU common
objectives set out in the Constitutive Act including, among others, the promotion of peace,
security, and stability on the Continent and the protection of human rights (Article 3)."

Legal obligations are requirements with which law’s subjects are bound to conform. An
obligatory act (binding in law) or omission is something the law renders non-optional. Since
people can violate their legal obligations, non-optional does not imply that they are physically
compelled to perform, nor that the law leaves them without an alternative course of action. On
the contrary, people often calculate whether or not to perform their legal duties. Moreover, all
legal systems recognize, create, vary, and enforce obligations because obligations are central to
the social role of law, and explaining them is necessary to achieve a comprehension of law’s
authority and, therefore, its nature. There are obligations in the law and obligations 7o the law."!
Therefore, absolute sovereignty exceptions exist. For instance, states that are found guilty of
gross human rights violations or crimes against humanity are subject to international community
consequences, albeit often with fragmented accountability given to the complex protocols as well
as terminology. We are cognizant of the international community's failure to stop the 1994
Genocide against the Tutsi in Rwanda due to the lack of agreed definitions/terms like genocide.
Since then, the international community has largely failed to address human rights issues within
Africa as it pertains to the rights of LGBTQI and GDP.

Queer scholarship does not simply target the international human rights regime; it delves into the
fundamental premise of international law—the state’s pastorship. The metaphoric imagination of
state governance as mancraft is in itself patriarchal and paternalistic, assuming other states as
rivals, in order to self-inscribe the plausible delusion of sovereignty and internationalism of this
kind. In this respect, Cynthia Weber has introduced epistemological and methodological
approaches to the field of international relations. In particular, in an age of globalization,
international law has expanded its interests in preventing conflicts between states (in promoting
as well as standardizing human flourishing and well-being in response to a call for global
governance), which has subtly changed the relationship between states as well as between a state
and its people. "1

Against this backdrop, enforceable treaties are particularly key as they have provided and will
continue to provide bases for legal pronouncements as well as interpretations that further
elucidate the meaning and implications of regional agreements. This is amply demonstrated by
the different national and regional court rulings as well as activity reports, declarations, and
position statements of the different AU Commission committees. The available legal
interpretations and statements of these instruments have affirmed sex, gender, and sexual
orientation as forbidden grounds for discrimination in the region. Without exception, the said
instruments collectively enshrine the rights, privileges, and freedoms of Africa’s LGBT persons
from murder, violent attack, torture, arbitrary detention, forced marriage, denial of rights to
sexual and reproductive health services, assembly and expression, and exclusion from education,
healthcare, housing, and labor market participation. They also emphasize and uphold the human
rights for LGBT persons and the need to ensure society is inclusive, safe, resilient, and
sustainable for LGBT persons as part of the natural diversity that characterizes Africa. "'



Section 2a: Uganda

In the paper “Regional Legal and Policy Instruments for addressing LGBT Exclusion in Africa”
by Chimaraoke Izugbara et al., the authors analyze existing regional-level legal and policy
instruments for the opportunities they offer to tackle the exclusion of LGBT persons in Africa, to
which we expand on.™*

In Uganda’s case, the state has ratified international and regional human rights instruments as
well as declarations that explicitly mention legal obligations surrounding universal human rights
standards and principles. In contrast, Uganda has at least five national laws that explicitly
discriminate against or indirectly promote discrimination against LGBTQI and GDP. For
example, the Penal Code (Amendment) Act 2007, Caption 120, has a number of provisions that
criminalize same-sex conduct, including Section 145 on carnal knowledge against the order of
nature; Section 146 on attempt to commit unnatural offences; and Section 148 on indecent
practices. The Registration of Persons Act 2015 can also carry legal implications for transgender
persons. However, we do note that the Ugandan Constitution prohibits discrimination on the
grounds of sex and HIV or communicable disease status, whereas Article 31 prohibits marriage
between same-sex persons.* Finally, the Ugandan Constitution does not address sexual
orientation or gender identity or expression.

As articulated also by Izugbara et al. [re: Table One — Key AU Legal and Policy Instruments
with Potential for addressing LGBT Exclusion in Member States: 1981-2018], seven relevant
and key treaties and policy instruments were developed and ratified by the AU or the
Organization of African Unity. These policy documents include enforceable treaties (that is,
binding legal agreements that African states have collective obligation to implement and be held
accountable to) and policy instruments (influential regional governing tools aimed to achieve
social, political, economic, health, and other targets or objectives). The aspiration to promote
inclusion and advance the lives, livelihoods, and equality of all citizens, their gender and
sexuality notwithstanding, is a common feature of these regional treaties and policy instruments.
While LGBT persons are not specifically mentioned in any of these instruments, they (the
instruments) nevertheless still emphasize the everyday concerns of LGBT persons and set forth
ambitious visions for inclusivity and practical positive action on the marginalization and
concerns of LGBT people and communities in Africa.*

Moreover, since international human rights treaties impose three obligations on states (the duty
to respect, the duty to protect and the duty to fulfill), LGBTQI and GDP in Uganda cannot be
legally excluded in the context of national legislation. Notably, in a country context where
LGBTQI and GDP experience disproportionate stigma and discrimination based on known or
presumed sexual orientation, Uganda’s ratification is pertinent and can be held to account.
Arguably, Uganda’s national sovereignty contention has a caveat that is based on its legally
bound practice to humanity, among others. The State’s assumption that LGBTQI and GDP are
grossly indecent (in the law) should not stop the State in its practice to humanity.

At this juncture, we note that, in 2020, the International Lesbian, Gay, Bisexual, Trans and
Intersex Association (ILGA) World welcomed the support of Pope Francis of the Roman
Catholic Church for LGBTI Families and Civil Unions, recognizing the positive impact Pope



Francis’s words could have on many LGBTI Communities across the world. Luz Elena Aranda
and Tuisina Ymania Brown (Co-Secretaries General of ILGA World) advocated for more faith
leaders to have a similar stand and push for meaningful respect and compassionate acceptance.
This is especially relevant since most Ugandan citizens identify as Catholic, and the
disproportionate stigma and discrimination toward LGBTQI and GDP in Uganda can be linked
to religious communities such as the Roman Catholic Church. i

Section 2b: Nigeria

Nigeria has ratified many regional and international treaties that mandate the protection of
residents from abduction, violence, torture and other ill treatment, slavery, forced prostitution,
and discrimination based on sex. These instruments obligate Nigeria to adopt effective measures
for the prevention, investigation, prosecution, and punishment of serious human rights abuses.

Under legal agreements, Nigeria is required to ensure its citizens the right to education and the
highest attainable standard of health, as well as to provide redress and reparations to survivors of
human rights abuses.* In a contradicting manner, in 2014, Nigeria signed into law the Same-Sex
Marriage (Prohibition) Act or SSMPA.*¥ Despite the increased attention to human rights issues,
public debate unequivocally favored the SSMPA and its discriminatory effects on persons
perceived to be LGBTQI in Nigeria. As though the effects of the SSMPA are not dire enough,
more discriminatory laws have been enacted at state levels as seen with Benue State’s Same-Sex
Marriage Prohibition Law. It is noteworthy that these discriminatory laws are products of
colonialism, with a clear example being the Criminal Code Act of 1916 passed down from
Victorian-era law.X¥! Additionally, despite change at the institutional level (as seen with the
Nigerian Human Rights Commission’s recognition of human rights violations based on sexual
orientation, gender identity and expression), cases of arbitrary arrests and unlawful detentions
perpetrated by the Nigerian Police Force and other law enforcement agencies have persisted.*V

We contend that Nigeria’s national sovereignty may be challenged where it can be legally
documented that the Nigerian government continues to fail to protect its citizens who identify as
LGBTQI and GDP (e.g., increased killing, maiming, torturing, raping, threatening, surveillance
within a government-backed premise that innocuous difference will not be tolerated). To this
regard, the Initiative for Equal Rights (TIERs) has documented a series of violations by state and
non-state actors.*"iii

We argue also that such a contention is not far removed, where even a few LGBTQI and GDP in
Nigeria are killed, maimed, tortured, and/or raped (e.g., a case in Benin City where there were
reports of violations when police arrested and detained people based on their perceived or real
sexual orientation; the case of Lesbian Equality Empowerment Initiative v. Corporate Affairs
Commission where a lesbian association was denied registration on the grounds that the
Association’s name was misleading and contrary to public policy; the case of Egbeda 57 where
violation was based on perceived or real sexual orientation).X**%xxi

Section 3: South Africa



Legal gender recognition, or LGR, affects a person’s consciousness, identification, and
protection before the law and ability to navigate through areas of daily life. LGR can involve
changing a person’s name and gender information on official identification documents and in
registries to accurately reflect their gender identity.**ii

A global context is that identity documents are increasingly required for many activities in daily
life, including routine tasks like collecting a parcel from the post office or purchasing travel
tickets. A transgender person’s ability to live in dignity, equality, and security is severely
compromised when they do not have an identity document to match their gender identity.
Transgender people may undergo severe trauma from consistently having their identity
incorrectly listed.

Noting the progressiveness of South Africa’s Constitution with specific consideration on
LGBTQI and GDP, we do not discuss its national sovereignty exceptions. Some legal
implications pertaining to the Alteration of Sex Description and Sex Status Act 49 are addressed.

In 2003, South Africa signed into law Act 49, which enables transgender and intersex people to
alter their legal gender in the National Birth Register and in their South African identity
documents.™i The set requirements of Act 49 allow certain categories of persons to make an
application to the Director General of the National Department of Home Affairs for the alteration
of their legal sex descriptor, provided they submit medical and psychosocial reports.*® From
one perspective, the Act is linked with South Africa’s progressive work around the rights of
LGBTQI and GDP. However, the Act is not in line with the Yogyakarta Principles and
international best practice for changing gender markers in identity documents. Universally, some
progress (e.g., 2012 Argentina Gender Identity Law, 2015 Malta Act No. XI) has been made to
protect the rights of transgender and GDP through the enactment of laws and policies as well as
international standards for practices and procedures.

Reform in South Africa, therefore, could entail removing the Act’s exclusionary medical
requirements and replacing it with a gender self-determination model that supports a person in
changing their legal gender marker. A person could self-declare their gender identity in a simple
and quick administrative procedure, with the option of leaving the “gender box” unspecified or
blank.**¥ Moreover, the International Trans Depathologization Movement demands the removal
of diagnoses that classify gender transition as a mental disorder, access to state-funded trans
healthcare, a move toward an informed consent approach to trans healthcare, LGR without
medical requirements, and the depathologization of gender diversity in childhood.**"!

The proposed reform could result in more transgender and GDP obtaining LGR, which could
impact provisions for persons whose gender identity is nonbinary or fluid or those who do not
wish to have a specific gender assigned for their own safety. Moreover, the proposed model
could assist in creating more constitutional awareness around the diversity of gender identities
and gender expressions, potentially laying an additional foundation for more inclusionary
policies and practices in South Africa—especially at state facilities, like correctional centers. Vil

We emphasize the complexities of barriers that some transgender and intersex people face in
order to obtain LGR in South Africa. These barriers include having limited access to transition-



related services that are required for people to undergo medical hormonal or surgical treatment.
Fear of stigmatization and discrimination have also been noted as a challenge; this has led to
some transgender people exposing themselves to significant harm in seeking non-conventional
treatments in desperate measures.**"iii

Section 4: Strategy

Five beginning strategies—by which LGBTQI and GDP in Nigeria, South Africa, and Uganda
can further organize and hold to account their states—are below. We propose approaches around
access and utilization of financial, political, and legal resources for wider coordination within
interconnected, intersectional movements nationally, regionally, and continentally.

Noted strategic litigation goes beyond a single individual or organization and is usually long
term. In fact, strategic litigation emphasizes legal and social change objectives; increasingly, it
serves as vindication of LGBT rights in Africa, where courts must hear legal cases and decide
them based on known constitutional principles. Unfortunately, despite the increased number of
legal victories, court decisions in Africa go largely unenforced due to sizeable backlash in
COLlIltI'y.XXiX’XXX

To the above regard, we consider the national, regional, and continental politics that are linked to
holding to account Nigeria, Uganda, and South Africa. One political sphere cannot be without
the other even in the most sovereign of situations. Of course, there are local political contexts.
Further, finances, politics, and the law can contribute to wider coordination of LGBTQI and
GDP movements in Nigeria, South Africa, and Uganda.

One possible strategy therein to achieve economic strength is through affluence and influence
within the African Continental Free Trade Area—though, arguably, externally rather than
internally at this time. We mention the external component to navigate attempts of Nigerian and
Ugandan governments especially opposed to LGBTQI and GDP. This implies the need for allies.

Another suggestion is a type of mobilizing that is not dependent on hierarchical leadership
models. We comprehend the contexts of hierarchical leadership in Africa; we put forward that
diversified leadership approaches are now central. Along with such diversity can be a reduction
in lengthy and complicated plans of actions towards simple and feasible plans that are agreed
upon and implemented. A possible effect can be new and inclusive systems and structures
determined by many people rather than a few.

A third strategy includes lobbying allies to intervene where it can be legally proven that states
are violating human rights. As LGBT rights movements prosper globally, international lawyers
have gradually come to recognize that sexuality is significant in determining a state’s
progressiveness and legitimacy .

Therein, a fourth strategy is continuing to obtain credible data to further authenticate the human
rights injustices in Nigeria, South Africa, and Uganda against LGBTQI and GDP. This data can
support efforts to lobby allies that, in turn, can increase mobilization to hold to account states.
Critical here can be navigating and circumventing attempts to limit freedom of expression,



association, and peaceful assembly (e.g., internet shutdown, intimidation, and illegal
imprisonment).

A suggested fifth strategy is to coordinate with equally significant movements aiming to achieve
human rights (particularly around economic justice) in Nigeria, South Africa, and Uganda.
Presently, the economic contexts affecting Nigeria, South Africa, and Uganda are considerable;
there are occasions to effectively coordinate around the fact that, in all mentioned countries,
more people do not have salaried or well-paying jobs. Therefore, economic justice can lead to
job creation, which is a positive outcome for the majority of people in a country.

By no means are the proposed five strategies simple to address. They are recommendations that
can suggest further conversations around the rights of LGBTQI and GDP.
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